S.  HRG.  103-35 

REVISITING  THE  WARN  ACT:  COVERAGE, 
COMPLIANCE  AND  ENFORCEMENT 

Y  4.  L  11/4:  S.  HRG.  103-35 

Revisiting  the  Ham  Act:   Coverage/... 

HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  LABOR 

OF  THE 

COMMITTEE  ON 

LABOR  AND  HUMAN  RESOURCES 

UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 
FIRST  SESSION 

ON 


EXAMINING  THE  COVERAGE,  COMPLIANCE  AND  ENFORCEMENT  OF  THE 

WARN  ACT 


FEBRUARY  23,  1993 


Printed  for  the  use  of  the  Committee  on  Labor  and  Human  Resources 


U.S.  GOVERNMENT  PRINTING  OFFICE 
6E--J92CC  WASHINGTON   :  1993 


Foi  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office.  Washington.  DC  20402 
ISBN    0-16-040783-4 


S.  HRG.  103-35 


i y         REVISITING  THE  WARN  ACT:  COVERAGE, 
COMPLIANCE  AND  ENFORCEMENT 

4.  L  1 1/4:  S.  HRG.  103-35 

isiting  the  Warn  ftct:  Coverage/... 

HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  LABOR 

OF  THE 

COMMITTEE  ON 

LABOR  AND  HUMAN  RESOURCES 

UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 

ON 


EXAMINING  THE  COVERAGE,  COMPLIANCE  AND  ENFORCEMENT  OF  THE 

WARN  ACT 


FEBRUARY  23,  1993 


Printed  for  the  use  of  the  Committee  on  Labor  and  Human  Resources 


»AY29 


%? 


U.S.  GOVERNMENT  PRINTING  OFFICE 

■ 

65~d92cc  WASHINGTON  :  1993 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sale-.  Office.  Washington.  DC  20402 
ISBN   0-16-040783-4 


COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 

EDWARD  M.  KENNEDY,  Massachusetts,  Chairman 

CLAIBORNE  PELL,  Rhode  Island  NANCY  LANDON  KASSEBAUM,  Kansas 

HOWARD  M.  METZENBAUM,  Ohio  JAMES  M.  JEFFORDS,  Vermont 

CHRISTOPHER  J.  DODD,  Connecticut  DAN  COATS,  Indiana 

PAUL  SIMON,  Illinois  JUDD  GREGG,  New  Hampshire 

TOM  HARKIN,  Iowa  STROM  THURMOND,  South  Carolina 

BARBARA  A  MIKULSKI,  Maryland  ORRIN  G.  HATCH,  Utah 

JEFF  BINGAMAN,  New  Mexico  DAVE  DURENBERGER,  Minnesota 

PAUL  D.  WELLSTONE,  Minnesota 

HARRIS  WOFFORD,  Pennsylvania 

NICK  LlTTLEFIELD,  Staff  Director  and  Chief  Counsel 
SUSAN  K.  HattaN,  Minority  Staff  Director 


Subcommittee  on  Labor 

HOWARD  M.  METZENBAUM,  Ohio,  Chairman 

TOM  HARKIN,  Iowa  ORRIN  G.  HATCH,  Utah 

CHRISTOPHER  J.  DODD,  Connecticut  NANCY  LANDON  KASSEBAUM,  Kansas 

EDWARD  M.  KENNEDY,  Massachusetts  JAMES  M.  JEFFORDS,  Vermont 

PAUL  D.  WELLSTONE,  Minnesota  STROM  THURMOND,  South  Carolina 

GARY  Slaiman,  Chief  Counsel  and  Staff  Director 
ANN  LaBelle,  Minority  Counsel 

(ID 


CONTENTS 


STATEMENTS 
February  23,  1993 

Page 

Metzenbaum,  Hon.  Howard  M.,  a  U.S.  Senator  from  the  State  of  Ohio  1 

Ford,  Hon.  William,  a  U.S.  Representative  from  the  15th  district  of  Michigan  .  2 

Morra,  Linda  G.,  Director,  Education  and  Employment  Issues,  U.S.  General 
Accounting  Office,  Washington,  DC;  accompanied  by  Robert  Rogers,  Assist- 
ant Director,  Detroit  Regional  Office,  and  Louis  Ockunzzi,  senior  evaluator, 

Detroit  Regional  Office,  prepared  statement  7 

Tomko  William,  Pittsburgh,  PA,  former  employee,  Emery  Worldwide  Delivery; 
Evelyn  and  Gary  Allen,  Harford  Mills,  NY,  former  employees,  Smith  Co- 
rona Corp.;  and  Tamala  J.  Thackston,  Higginsport,  OH,  former  employee, 

US.  Shoe  Corp - 23 

Hurwitz,  Julie  H.,  Detroit,  MI,  executive  director,  Maurice  and  Jane  Sugar 
Law  Center  for  Economic  and  Social  Justice;  Rick  McHugh,  Detroit,  MI, 
associate  general  counsel,  United  Auto  Workers  of  America;  and  Barbara 
Cigainero,  Austin,  TX,  director,  Workforce  Development  Division,  Texas 
Department  of  Commerce,  and  chair,  Worker  Adjustment  Ad  Hoc  Commit- 
tee, National  Association  of  State  JTPA  Liaison3  32 

Prepared  statements: 

Mr.  Hurwitz 82 

Mr.  McHugh 108 

Ms.  Cigainero  38 

ADDITIONAL  MATERIAL 

Articles,  publications,  letters,  etc.- 

WARN  and  Public  Policy:   Design  and  Implementation  of  the  Federal 

Plant  Closing  Law,  by  John  Portz  46 

The  Worker  Adjustment  and  Retraining  Notification  Act:  A  Survey  of 

State  Dislocated  Worker  Units,  prepared  by  Professor  John  Portz  67 

Statement  of  the  Federation  for  Industrial  Retention  &  Renewal  77 

Letter  to  Senator  Metzenbaum,   from  Rudy  Oawald,  AFL-CIO,   dated 

Majvh  5,  1993  137 

Statement  of  The  United  States  Shoe  Corporation  139 

Letter  to  Gary  D.  Slaiman,  chief  counsel  and  staff  director,  U.S.  Senate, 

Subcommittee  on  Labor,  from  John  F.  Hudacs,  N.Y.  State  Department 

of  Labor 141 

an) 


REVISITING  THE  WARN  ACT:  COVERAGE, 
COMPLIANCE  AND  ENFORCEMENT 


TUESDAY,  FEBRUARY  23,  1993 

U.S.  Senate, 
Subcommittee  on  Labor, 
of  the  Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:34  a.m.,  in  room 
SD—430,  Dirksen  Senate  Office  Building,  Senator  Howard  M. 
Metzenbaum  (chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Metzenbaum,  Wellstone,  Wofford,  and  Hatch. 

Also  present:  Representative  William  Ford. 

Opening  Statement  of  Senator  Metzenbaum 

Senator  Metzenbaum.  Good  morning.  This  hearing  will  come  to 
order. 

We  are  very  pleased  to  have  join  us  this  morning  the  chairman 
of  the  House  Education  and  Labor  Committee.  I  will  make  a  short 
opening  statement  and  then  ask  the  Congressman  to  make  some 
remarks. 

The  Labor  Subcommittee  is  meeting  to  revisit  the  Worker  Adjust- 
ment and  Retraining  Notification  Act,  also  known  as  the  "WARN" 
Act.  In  1988,  I  authored  this  law  in  the  Senate,  and  Bill  Ford,  my 
friend  and  colleague,  offered  it  in  the  House,  to  ensure  that  work- 
ers receive  60  days'  notice  of  plant  closings  and  mass  layoffs. 

Today,  the  General  Accounting  Office  will  release  a  study  of 
WARN*s  impact,  and  GAO  is  here  this  morning  to  give  us  their 
findings. 

Job  losses  can  have  a  devastating  impact  on  workers,  their  fami- 
lies and  their  communities.  In  most  instances,  we  cannot  prevent 
businesses  from  downsizing  or  relocating.  But  we  can  require  em- 
ployers to  give  workers  and  communities  fair  warning  of  layoffs  so 
they  can  plan  for  the  transition  and  minimize  the  adverse  effects. 
That  is  just  what  the  WARN  Act  was  designed  to  do. 

American  workers  may  need  the  WARN  Act's  protections  even 
more  today  than  they  did  5  years  ago.  It  seems  like  every  time  I 
open  up  the  newspapers,  I  read  about  more  layoffs  at  what  were 
once  thought  of  as  America's  most  stable  employers — corporate  gi- 
ants like  General  Motors,  IBM,  Sears  and  Boeing.  In  fact,  a  1992 
survey  by  the  American  Management  Association  found  that  25 
percent  of  U.S.  companies  have  cut  their  work  force  in  the  past  few 
months,  or  plan  to  do  so  during  the  next  few  months.  And  the  pro- 
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posed  free  trade  agreement  with  Mexico  could  mean  the  elimi- 
nation of  hundreds  of  thousands  of  additional  U.S.  jobs. 

Since  the  WARN  Act  went  into  effect  4  years  ago,  hundreds  of 
thousands  of  American  workers  have  benefited  by  receiving  60 
days'  advance  notice  of  layoffs.  These  working  men  and  women 
used  the  60  days  to  seek  new  employment,  enroll  in  training  pro- 
grams, pay  off  their  bills,  and  if  necessary,  plan  for  harder  times. 
For  many  of  these  workers,  WARN  meant  the  difference  between 
making  a  successful  transition  to  a  new  career  and  losing  every- 
thing they  had. 

At  the  same  time,  the  WARN  Act  has  imposed  little  or  no  burden 
on  employers.  Let  us  remember  those  in  the  Senate  who  said  the 
act  would  "create  industrial  paralysis,"  and  President  Reagan's 
claim  that  the  WARN  Act  was  "a  ticking  time  bomb." 

I  said  then  that  those  claims  were  ridiculous,  and  today  we  know 
just  how  absurd  they  were. 

In  addition,  the  business  community's  claims  about  the  costs  of 
the  legislation  were  wildly  inflated.  Four  years  after  WARN's  effec- 
tive date,  America's  employers  are  still  perfectly  capable  of  running 
their  businesses  as  they  see  fit. 

Unfortunately,  however,  the  picture  is  not  all  perfect.  As  we  will 
hear  today,  there  are  substantial  problems  with  the  act  in  terms 
of  coverage,  compliance  and  enforcement. 

Although  hundreds  of  thousands  of  workers  have  been  well- 
served  by  the  WARN  Act,  we  will  hear  from  today's  witnesses  that 
an  even  larger  number  of  worker  who  have  lost  their  jobs  in  mass 
layoffs  did  not  receive  60  days'  advance  notice.  In  many  cases,  em- 
ployers appear  to  have  manipulated  work  force  reductions  to  evade 
the  WARN  Act's  requirements.  In  many  other  cases,  WARN  clearly 
applied,  but  the  employer  simply  chose  not  to  comply  with  the  law. 
The  vast  majority  of  these  violations  have  gone  unenforced. 

I  look  forward  to  hearing  the  testimony  of  the  witnesses  who 
have  joined  us  here  this  morning.  I  am  pleased  that  the  WARN  Act 
has  been  successful  in  helping  so  many  workers  make  a  fresh  start. 
And  I  pledge  to  look  closely  at  the  problems  we  will  be  hearing 
about  today  and  to  introduce  legislation  to  address  them,  to  ensure 
that  the  WARN  Act's  promise  is  fulfilled. 

As  I  previously  stated,  I  am  very  pleased  that  the  chairman  of 
the  House  Education  and  Labor  Committee  is  with  us  this  morn- 
ing. He  has  been  a  stalwart  fighter  for  the  WARN  Act  in  the 
House,  and  he  has  experienced  first-hand  some  of  the  problems  of 
mass  layoffs  in  his  own  congressional  district. 

I  am  happy  to  have  Congressman  Bill  Ford  with  us. 

STATEMENT  OF  THE  HONORABLE  WILLIAM  FORD,  A  U.S. 
REPRESENTATIVE  FROM  THE  15TH  DISTRICT  OF  MICHIGAN 

Mr.  William  Ford.  Thank  you  very  much,  Mr.  Chairman. 

I  wanted  to  come  over  here  this  morning  and  State  publicly  how 
grateful  we  are  that  you  are  moving  early  to  explore  the  GAO  re- 
port, which  we  have  been  expecting  for  some  time.  At  the  time  of 
the  passage  of  the  WARN  Act,  as  it  came  to  be  known,  it  was  con- 
templated that  we  would  have  a  report  card  on  how  it  was  working 
within  a  reasonable  period  of  time. 


I  have  to  tell  you,  Mr.  Chairman,  that  I  first  introduced  this  leg- 
islation about  1973  or  1974  with  then-Senator  Fritz  Mondale,  and 
kept  reintroducing  it  over  the  years,  and  it  was  modified  and 
changed,  modified  and  changed;  and  now  I  pick  up  the  newspapers 
and  read  that  the  loopholes,  as  they  described  them,  that  we  were 
forced  to  accept  along  the  way  while  dealing  with  antagonistic  peo- 
ple in  the  Labor  Department,  are  now  unfortunately  being  utilized 
with  impunity  by  employers  to  completely  ignore  the  intent  and 
purpose  of  the  act. 

The  intent  and  purpose  of  the  act  was  not  to  harass  employers 
or  to  make  life  difficult  for  employers  at  difficult  times.  It  was  in- 
tended to  get  out  to  the  employees,  as  well  as  the  communities  that 
plants  were  in,  as  early  as  possible,  a  warning  that  there  was  going 
to  be  a  very  significant  economic  change  in  that  community,  and 
particularly  with  the  workers. 

Back  in  the  seventies,  we  were  forced  to  do  all  of  our  work  with 
the  help  of  friends  in  labor  and  academics  around  the  country,  who 
conducted  a  number  of  studies  that  demonstrated  that  the  phe- 
nomenon of  the  damage  that  was  done  by  the  way  in  which  you 
close  down  an  operation  and  fail  to  give  notice  or  warning  to  people 
had  an  adverse  impact  on  communities  and  on  people. 

I  recall,  Mr.  Chairman,  that  one  of  the  studies  done  by  Yale  Uni- 
versity found  that  in  cases  of  sudden  plant  closings,  business  clos- 
ings, a  follow-up  study  indicated  that  some  of  them — in  one  case, 
the  steel  industry  in  your  State  of  Ohio — that  the  suicide  rate  for 
the  victims,  or  the  people  who  were  caught  flat-footed  by  that  sud- 
den action,  was  35  times  that  of  their  peer  group  in  a  2-year  period 
following  the  action  taken  by  the  companies.  The  incidence  of  child 
abuse,  broken  families,  all  of  the  social  breakdown  that  occurs 
when  economic  disasters  strike  people,  was  so  horrendous  that 
there  was  a  beginning  then  of  academic  attention  to  this  as  a  phe- 
nomenon of  the  American  economic  system  that  had  to  be  looked 
at. 

I  am  pleased  that  one  of  the  academics  who  very  early  was  look- 
ing at  it  and  commenting  at  some  length  is  now  the  Secretary  of 
Labor,  and  I  look  forward  with  you,  Mr.  Chairman,  to  working  with 
this  new  Secretary  of  Labor,  who  will  be,  in  my  opinion,  the  first 
person  to  administer  the  law  who  was  not  hostile  to  it  at  every  step 
of  the  way,  to  see  how  well  we  can  make  it  work.  And  with  his  co- 
operation with  you  and  me,  if  changes  need  to  be  made  in  these 
so-called  loopholes,  I  will  work  with  you  to  see  that  that  is  done. 

I  think  it  is  only  fair  to  expect  that  we  can  look  forward  to  some 
better  enforcement  of  the  law  just  by  having  somebody  responsible 
for  it  who  believes  in  its  principles.  It  is  very  difficult  to  write  a 
law  up  here  that  means  anything  when  it  gets  to  the  executive 
branch  if  the  people  who  are  responsible  for  carrying  out  its  pur- 
poses don't  believe  in  it.  And  I  don't  believe  that  the  Reagan  ad- 
ministration ever  believed  in  it;  they  were  told  by  their  President 
when  he  vetoed  the  bill  in  1988  that  it  was  a  dangerous,  terrible 
thing  that  we  were  trying  to  do  to  American  business  and  Amer- 
ican workers. 

It  was  that  very  veto  message,  Mr.  Chairman,  that  woke  the 
American  public  up.  You  and  I  had  been  running  around  the  coun- 


try  making  speeches  about  this  phenomenon  for  years,  and  some 
people  heard  us,  but  not  the  overwhelming  majority  of  Americans. 

When  Ronald  Reagan  vetoed  the  trade  bill  because  of  this  provi- 
sion in  that  act,  he  sent  a  signal  out  to  the  country  that  something 
sort  of  important  happened.  And  polling  following  that  incident  in- 
dicated that  the  overwhelming  majority,  as  high  as  88  percent  of 
the  public  in  some  instances,  thought  tnat  people  were  not  treated 
the  way  they  were  treated  with  these  sudden  closings  and  thought 
that  it  was  outrageous  if  indeed  they  were. 

It  was  as  a  result  of  that  outpouring  of  action  that  your  action 
in  the  Senate  and  ours  in  the  House  produced  another  bill  which 
went  to  the  President.  This  time,  he  let  it  become  law  without  his 
signature.  I  don't  know  whether  that  is  better  than  a  veto  or  not, 
but  that  also  got  people's  attention  and  made  them  understand  it 
was  something  important. 

But  then  the  law  went  to  the  Labor  Department,  and  I  am  not 
willing  at  this  point,  Mr.  Chairman,  to  suggest  that  the  employers 
who  have  been  ignoring  the  law  are  doing  so  just  because  they  are 
mean-spirited.  I  strongly  suspect  that  nobody  at  the  Labor  Depart- 
ment has  been  informing  employers  about  their  responsibilities  and 
obligations.  And  that  is  something  that  I  have  to  tell  you  I  feel  bad 
about.  We  should  have  been  watching  them  more  closely.  They  kept 
assuring  us  over  there  that  they  were  going  to  get  to  it.  Now  the 
law  has  been  on  the  books  for  4  years,  and  they  haven't  really  got- 
ten to  it.  And  a  lot  of  employers  are  violating  this  law  out  of  igno- 
rance. 

I  hope,  Mr.  Chairman,  that  your  hearings  and  the  publicity  that 
will  come  from  them  will  inform  employers  that  they  ought  to  be 
a  little  bit  more  careful.  There  are  a  whole  lot  of  people  in  and 
around  Washington  examining  whom  they  have  doing  their  house- 
work as  a  result  of  confirmation  hearings  over  here  in  the  Senate, 
and  sometimes  it  takes  incidents  of  this  kind  to  wake  people  up. 

As  I  talk  to  you  this  morning,  there  are  actions  in  the  Federal 
courts  in  Michigan  for  alleged  violations  of  this  act,  and  the  only 
enforcement  is  enforcement  through  the  courts. 

I  see  this  very  morning — and  I  would  like  to  submit  this  for  your 
record — an  AP  story  off  the  wire  that  says,  "At  McDonnell  Douglas, 
spokesman  Barbara  Anderson  declined  to  comment  on  the  specifics 
of  a  case  which  is  being  brought  against  McDonnell  Douglas  for 
violating  the  WARN  Act,  but  said  the  company  works  hard  to  help 
dislocated  employees  find  new  jobs."  And  then  the  spokesperson  for 
this  major  corporation  is  quoted  saying  this:  "Typically,  it  is  2 
weeks'  notice.  That's  typical  of  the  aerospace  industry,"  she  said,  as 
if  in  her  mind  we  have  one  law  for  everybody  else  and  a  different 
set  of  rules  for  the  aerospace  industry,  and  tnat  a  defense  to  their 
violation  of  the  law  or  the  alleged  violation  of  the  law  is  that  every- 
body else  in  the  aerospace  industry  is  doing  just  as  poorly. 

At  the  time  this  act  was  passed,  we  were  helped  by  the  Brock 
Commission,  a  blue  ribbon  commission  appointed  by  Mr.  Reagan's 
Secretary  of  Labor,  Bill  Brock,  who  said  when  I  brought  the  bill  to 
the  floor  in  the  House,  in  a  letter  to  every  member  of  the  House, 
"If  you  will  vote  against  this  bill  today,  I  will  appoint  a  blue  ribbon 
commission  and  have  them  report  back  to  me  in  1  year  on  whether 
this  is  a  serious  problem  or  not." 


At  the  end  of  1  year,  true  to  his  word,  Secretary  Brock  brought 
us  a  report,  unanimously  endorsed  by  his  blue  ribbon  commission, 
which  went  on  page  after  page  explaining  how  we  wasted  dollars 
trying  to  salvage  workers  who  are  not  given  adequate  notice  and 
how  much  more  bang  for  the  buck  we  would  get  if  we  gave  notice. 
And  at  that  time,  the  commission  found  that  the  average  termi- 
nation notice  given  to  blue  collar  workers  in  this  country  was  2 
days,  and  that  the  average  notice  given  to  white  collar  workers  was 
only  5  days. 

I  am  sure  that  many  Americans  were  shocked  when  Reagan  s 
Secretary  of  Labor  reported  back  to  us  that  the  problem  was  indeed 
more  pervasive  and  worse  than  we  had  ever  described  it  in  our  at- 
tempts to  pass  the  legislation.  That  report  was  the  basis  of  the  leg- 
islation that  ultimately  you  and  I  saw  go  to  the  President  twice  in 
1988,  but  that  was  intended  to  be  an  invitation  to  American  busi- 
ness to  change  their  attitude  about  who  the  real  parties  at  interest 
in  a  plant  closing  were. 

Some  have  responded,  but  the  GAO  report  that  you  are  going  to 
start  reviewing  here  today,  in  my  preliminary  examination  of  it,  in- 
dicates that  voluntary  compliance  is  nowhere  close  to  what  we  had 
been  led  to  believe  was  the  case,  and  that  indeed  American  busi- 
ness may  be  bringing  upon  themselves  a  requirement  that  we  close 
the  loopholes  and  tighten  down  on  enforcement  to  accomplish  the 
original  purpose  of  the  act. 

The  purpose  of  the  act  is  not  to  be  harmful  to  the  economy,  but 
to  protect  the  American  economy  by  recognizing  that  the  stability 
of  the  American  work  force  is  at  the  heart  of  whatever  success  or 
failure  we  reflect  in  the  worldwide  now  competitive  economy. 

Mr.  Chairman,  I  can't  thank  you  too  much  on  behalf  of  all  of  us 
who  are  concerned  about  these  issues,  for  your  prompt  action  on 
this,  and  I  can  assure  you  of  our  full  cooperation  with  you  and  your 
committee  in  moving  ahead  with  the  new  Secretary  of  Labor  to  see 
what  we  can  do  to  get  the  wheels  back  on  this  buggy. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Chairman, 
and  I  can  tell  you  that  we  will  be  moving  forward  promptly  with 
respect  to  some  legislative  modifications. 

I  wish  to  say  publicly  that  both  the  U.S.  Chamber  of  Commerce 
and  the  NAM  were  invited  to  participate  in  this  hearing.  They  felt 
that  they  had  not  yet  seen  the  GAO  report  and  did  not  want  to  tes- 
tify at  this  point.  But  I  would  hope  that  we  can  work  out  a  package 
of  amendments  with  them  that  can  make  it  easier  sailing  in  pass- 
ing legislation. 

There  is  just  no  question  about  it,  we  are  going  to  need  a  supple- 
mental legislative  package  to  the  present  law.  We  will  be  working 
on  that  promptly  after  this  morning's  hearing,  and  we  will  be  work- 
ing closely  with  you,  Mr.  Chairman. 

Mr.  William  Ford.  Mr.  Chairman,  if  I  might  impose  on  your 
hospitality,  during  the  14  years  that  we  held  hearings  periodically 
on  the  original  legislation,  the  United  States  Chamber  of  Com- 
merce consistently  bombarded  my  congressional  district  and  their 
membership  with  very  misleading  information  about  what  the  in- 
tent and  purpose  of  the  act  was  and  created  the  impression  that 
I  had  some  kind  of  an  anti-business  activity  going  on. 


I  have  yet  to  find  a  small  businessman — smaller  than  the  big 
three,  Ford,  General  Motors  and  Chrysler — in  my  district  who 
thinks  that  closing  one  of  their  plants  in  my  district  was  an  advan- 
tage to  them.  The  small  parts  plants  are  just  left  behind. 

During  those  14  years,  Mr.  Chairman,  repeatedly  at  public  meet- 
ings like  this,  I  invited  the  Chamber  of  Commerce  to  send  some- 
body to  talk  to  me  and  see  if  we  couldn't  come  to  an  agreement  on 
what  it  was  we  were  arguing  about  and  quit  passing  each  other 
with  our  facts  as  we  went  by  the  way. 

Finally,  Mr.  Chairman,  the  president  of  CSX,  after  they  changed 
their  name  from  the  steel  name  to  CSX,  came  to  my  office  to  tell 
me  that  he  was  not  authorized  to  negotiate  any  change,  but  he  was 
directed  to  continue  opposing  the  bill.  And  in  14  years,  that  was 
the  one  direct  contact.  Never,  ever  did  they  suggest  a  better  way 
to  do  it.  They  just  said,  "No,  not  now,  not  ever,"  and  persisted  in 
that  position. 

I  hope,  Mr.  Chairman,  that  you  are  able  to  bring  them  to  the 
table,  and  if  they  have  some  ideas  about  how  the  purpose  of  this 
legislation  can  be  achieved  with  even  less  impingement  on  manage- 
ment decisions  than  this  rather  weak  law  now  provides  for,  I  will 
join  you  in  working  with  them,  and  that  also  goes  for  the  National 
Association  of  Manufacturers,  who  did  not — and  I  have  to  give 
them  credit  for  this — bombard  me  with  the  same  kind  of  propa- 
ganda that  the  Chamber  of  Commerce  did. 

I  get  along  fine  with  the  Chamber  of  Commerce  units  in  my  con- 
gressional district,  and  it  is  pretty  hard  to  find  anybody  there  who 
can  be  convinced  that  I  am  anti-business.  But  the  material  they  get 
from  Washington  would  convince  any  subscriber  that  their  rep- 
resentative sits  down  here  trying  to  think  of  ways  to  hurt  business. 
That  has  not  been  helpful  in  my  relationship  with  the  Chamber, 
and  it  has  not  been  helpful  in  the  Chamber's  relationship  to  me. 
It  is  certainly  not  helpful  to  establishing  good  public  policy,  and  I 
hope  that  they  will  relent  and  accept  your  invitation  and  our  subse- 
quent invitations  to  meet  with  us,  confer  with  us,  and  give  us  the 
benefit  of  their  advice. 

Senator  Metzenbaum.  Thank  you  very  much. 

Section  10  of  the  WARN  Act  required  the  GAO  to  prepare  an 
analysis  of  the  act's  impact  upon  employers,  the  economy,  and  em- 
ployees. Linda  Morra,  director  of  education  and  employment  issues 
for  the  GAO,  is  here  with  us  to  present  the  GAO's  findings  this 
morning. 

Now,  the  committee  has  a  5-minute  rule  that  is  normally  applica- 
ble to  all  witnesses.  We  don't  intend  to  hold  Ms.  Morra  to  that 
strict  a  limit,  but  I  would  ask  her  to  recognize  that  there  are  limi- 
tations of  time  and  pressures,  so  you  could  take  10  minutes,  but 
something  within  reason. 

We  are  very,  very  pleased  that  you  are  with  us  this  morning. 


STATEMENT  OF  LINDA  G.  MORRA,  DIRECTOR,  EDUCATION 
AND  EMPLOYMENT  ISSUES,  U.S.  GENERAL  ACCOUNTING  OF- 
FICE,  WASHINGTON,  DC;  ACCOMPANB2D  BY  ROBERT  ROG- 
ERS, ASSISTANT  DIRECTOR,  DETROIT  REGIONAL  OFFICE, 
AND  LOUIS  OCKUNZZI,  SENIOR  EVALUATOR,  DETROIT  RE- 
GIONAL OFFICE 

Ms.  Morra.  Thank  you,  Mr.  Chairman. 

With  me  today,  I  want  to  introduce  Bob  Rogers  on  my  right,  who 
is  the  assistant  director  from  our  Detroit  regional  office  in  charge 
of  this  study,  and  Lou  Ockunzzi,  also  from  the  Detroit  regional  of- 
fice, a  senior  evaluator  on  this  study. 

I  am  going  to  summarize  my  comments  today,  but  would  ask 
that  they  be  included  in  their  entirety  in  the  record. 

We  are  pleased  to  be  here  today  to  discuss  the  results  of  our 
work  on  the  Worker  Adjustment  and  Retraining  Notification  Act, 
or  WARN.  The  law  requires  that  GAO  report  on  the  implementa- 
tion and  effects  of  WARN,  and  today  our  report  has  been  issued. 

Our  report  focuses  on  the  extent  to  which  closures  and  layoffs 
are  covered  by  WARN,  the  extent  to  which  employers  provided  no- 
tice of  such  events,  and  employers'  views  of  the  impact  of  WARN 
on  their  workers  and  on  their  businesses. 

The  Department  of  Labor  has  estimated  that  3,100  plant  closures 
and  mass  layoffs,  each  affecting  50  or  more  workers,  occurred  in 
1990,  and  nearly  3,900  in  1991.  These  resulted  in  over  one  million 
workers  losing  their  jobs. 

On  any  given  day,  the  news  media  report  corporate  downsizing, 
restructuring,  and  relocations  that  result  in  workers  losing  their 
jobs.  Many  of  these  dislocated  workers  need  help  to  find  a  new  job, 
and  whether  this  assistance  succeeds  often  depends  on  how  early 
that  help  is  provided  by  State  and  local  agencies. 

To  help  achieve  early  intervention,  WARN  was  enacted  in  1988. 
The  law  requires  that  certain  employers  give  workers  and  State 
and  local  government  officials  60  days'  notice  of  an  impending  clo- 
sure or  layoff.  However,  most  workers  who  lose  their  jobs  because 
of  a  closure  or  a  layoff  still  do  not  receive  any  advance  notice. 

As  written,  the  law  excludes  many  major  layoffs  from  the  notice 
requirement.  Even  when  events  appear  to  us  to  meet  the  WARN 
criteria,  our  study  found  that  many  employers  did  not  provide  such 
a  notice,  and  when  employers  provided  notice  to  their  workers, 
they  often  provided  less  than  the  60  days'  notice  as  prescribed  by 
WARN. 

Let  me  expand.  WARN  requires  a  notice  for  closures  that  affect 
50  or  more  workers  and  layoffs  that  either  affect  50  or  more  work- 
ers who  represent  one-third  or  more  of  the  work  force,  or  involve 
500  or  more  workers.  Smaller  employers,  those  with  less  than  100 
workers,  are  not  required  to  give  notice  of  closures  or  of  layoffs. 

Employers  with  100  or  more  workers  also  may  be  exempt  from 
filing  a  WARN  notice  in  certain  instances,  such  as  when  work  ends 
upon  completion  of  a  contract. 

WARN  also  allows  employers  to  provide  less  than  60  days'  notice 
under  certain  exceptions,  such  as  when  employers  are  seeking  new 
customers  or  trying  to  raise  capital,  or  the  closure  or  layoff  is  due 
to  unforeseen  business  circumstances  or  natural  disasters.  Employ- 
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ers  relying  on  these  exceptions,  however,  must  State  so  in  their  no- 
tices. 

Our  11-State  analysis  of  layoffs  occurring  in  1990  shows  that  64 
percent  of  the  layoffs  that  affected  50  or  more  workers  in  facilities 
employing  at  least  100  workers  were  excluded  from  WARN's  notice 
requirements.  Using  the  Department  of  Labor's  Mass  Layoff  Statis- 
tics Database,  we  identified  1,412  layoffs  that  affected  50  or  more 
workers  in  the  11  States.  We  eliminated  762  layoffs  from  further 
analysis  because  the  employer  had  less  than  100  workers,  the  em- 
ployee level  was  unknown,  or  the  event  was  a  seasonal  layoff.  Of 
the  remaining  650  events,  we  determined  that  317  were  excluded 
from  WARN's  notice  requirements  because  the  event  did  not  af- 
fected one-third  of  the  work  force,  and  98  were  excluded  because 
of  other  exemptions. 

This  left  235  layoffs  that  appeared  to  meet  the  WARN  criteria. 

The  effect  of  the  one-third  rule  is  particularly  visible  in  the  case 
of  large  layoffs.  Of  the  115  layoffs  in  our  analysis  affecting  250  or 
more  workers,  for  example,  47  were  exempt  from  WARN.  Of  these 
47,  27  were  exempt  because  they  did  not  affect  one-third  of  the 
work  force. 

For  example,  a  manufacturer  laid  off  475  of  1,700  workers,  but 
was  not  required  to  provide  a  WARN  notice  because  the  475  work- 
ers did  not  represent  one-third  of  the  work  force. 

In  our  analysis  of  closures,  we  found  that  even  when  closures  ap- 
peared to  us  to  meet  the  WARN  criteria,  employers  did  not  provide 
advance  notice  to  State  dislocated  worker  units  for  half  the  closures 
identified  in  our  11-State  analysis. 

To  determine  who  provided  notice  under  WARN,  we  matched  all 
149  closures  in  the  database  that  appeared  to  meet  the  WARN  cri- 
teria, with  notices  on  file  with  the  State's  dislocated  workers  unit. 

Senator  Metzenbaum.  Ms.  Morra,  if  I  could  interrupt  you  for 
just  2  minutes,  I  must  take  a  phone  call,  and  I  will  be  right  back. 

Ms.  Morra.  Certainly. 

[Recess.] 

Senator  Metzenbaum.  Please  proceed. 

Ms.  Morra.  I  was  discussing  our  analysis  of  closures,  and  in 
summary,  in  our  analysis  of  closures,  we  found  that  54  percent  of 
the  employers  did  not  provide  a  notice  to  the  States.  In  addition, 
many  workers  who  gave  notice  did  not  provide  the  required  60 
days'  advance  notice. 

To  determine  the  timeliness  of  notices,  we  analyzed  notices  ran- 
domly selected  nationwide  from  notices  filed  with  State  dislocated 
worker  units  for  closures  and  layoffs  that  occurred  in  1990.  We 
found  that  based  on  the  date  of  the  notice,  about  29  percent  of  em- 
ployers did  not  give  workers  60  days'  notice.  Of  those  employers 
providing  late  notices,  nearly  half  gave  less  than  30  days'  notice. 

Employers  told  us  that  advance  notice  under  WARN  appears  to 
have  had  positive  benefits  for  workers,  but  a  negative  impact  on 
some  employers.  We  surveyed  the  random  sample  of  employers  na- 
tionwide who  gave  their  workers  advance  notice  of  a  closing  or  of 
a  layoff.  Of  the  employers  responding  to  the  survey,  about  47  per- 
cent reported  that  they  believed  that  their  workers  found  new  jobs 
sooner  as  a  result  of  getting  the  advance  notice. 


Several  workers  and  worker  representatives  told  us  that  the  ear- 
lier they  knew  of  the  closure  or  layoff,  the  sooner  they  could  begin 
to  accept  their  job  loss  and  begin  looking  for  new  employment. 

Despite  predictions  that  providing  advance  notice  to  workers 
would  be  costly,  most  employers  we  surveyed  reported  the  costs  to 
prepare  notices  were  lower  than  predicted.  About  61  percent  of  the 
employers  in  our  survey  reported  that  the  costs  associated  with  giv- 
ing their  workers  notice  was  less  than  $500. 

Some  employers,  however,  did  report  productivity  declines  after 
giving  their  workers  advance  notice  of  a  closure  or  a  layoff.  About 
29  percent  of  the  employers  in  our  survey  said  that  productivity  de- 
creased after  giving  notice  to  their  workers.  Some  employers  re- 
ported that  the  loss  in  production  appeared  related  to  lower  worker 
motivation,  increased  use  of  paid  leave,  or  the  early  loss  of  manage- 
ment or  nonmanagerial  workers. 

Lawsuits  filed  in  Federal  courts  are  the  only  remedy  available  for 
workers  or  local  communities  under  WARN  because  no  Federal  or 
State  agency  has  the  authority  to  enforce  the  law.  Few  lawsuits 
have  been  filed  since  the  law  was  enacted.  As  of  December,  we 
were  aware  of  66  lawsuits  that  had  been  filed.  The  costs  associated 
with  a  lawsuit,  the  limited  incentives,  and  the  uncertainty  about 
outcomes  make  using  the  courts  as  an  enforcement  mechanism  dif- 
ficult. 

In  conclusion,  given  the  large  number  of  closures  and  layoffs  for 
which  employers  did  not  provide  advance  notice  even  though  the 
event  appeared  to  meet  WARN  criteria,  we  suggest  that  the  Con- 
gress consider  giving  the  Department  of  Labor  the  specific  respon- 
sibility and  authority  for  enforcing  the  law's  provisions. 

This  concludes  my  statement.  We  would  be  glad  to  answer  any 
questions  you  might  have,  or  other  members  of  the  subcommittee. 

[The  prepared  statement  of  Ms.  Morra  follows:] 

Prepared  Statement  of  Linda  G.  Morra 

Mr.  Chairman  and  members  of  the  subcommittee:  We  are  pleased  to  be  here  today 
to  discuss  the  results  of  our  work  concerning  the  Worker  Adjustment  and  Retraining 
Notification  Act  (WARN).  The  law  requires  that  GAO  report  on  the  implementation 
and  effects  of  WARN.  Today,  we  are  issuing  our  report.  It  focuses  on  three  areas: 
(1)  the  extent  to  which  closures  and  layoffs  are  covered  by  WARN,  (2)  the  extent 
to  which  employers  provided  notices  of  such  events,  and  (3)  employers'  views  of  the 
impact  of  WARN  on  their  workers  and  businesses. 

The  Department  of  Labor  has  estimated  that  3,100  plant  closures  and  mass 
loyoffs,  each  affecting  50  or  more  workers,  occurred  in  1990  and  nearly  3,900  in 
1991.  These  resulted  in  over  1  million  workers  losing  their  jobs.  On  any  given  day 
the  news  media  report  corporate  downsizing,  restructuring,  and  relocations  that  re- 
sult in  workers  losing  their  jobs.  Many  of  these  dislocated  workers  need  help  to  find 
a  new  job.  Whether  this  assistance  succeeds  often  depends  on  how  early  help  is  pro- 
vided by  State  and  local  agencies.  Past  research  has  shown  that  far  more  workers 
seek  assistance  when  help  is  available  before  or  at  the  time  of  job  loss  and  that 
workers  who  receive  assistance  often  get  jobs  sooner  and  earn  more  than  they  would 
without  such  help.  To  help  achieve  early  intervention,  WARN  was  enacted  m  1988. 
The  law  requires  that  certain  employers  give  workers  and  State  and  local  govern- 
ment officials  60  days'  notice  of  an  impending  closure  or  layoff. 

However,  most  workers  who  lose  their  jobs  because  of  a  closure  or  layoff  still  do 
not  receive  any  advance  notice.  As  written,  the  law  excludes  many  major  layoffs 
from  the  notice  requirement.  Even  when  events  appeared  to  us  to  meet  the  WARN 
criteria,  our  study  found  that  many  employers  did  not  provide  a  notice.  And,  when 
employers  provided  notice  to  their  workers  they  often  provided  less  than  60  days' 
notice  as  prescribed  by  WARN. 
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Background 

WARN  represents  an  attempt  to  compromise  between  the  needs  of  workers  and 
local  governments  for  advance  notice  and  the  concerns  of  businesses  that  they  may 
not  be  able  to  predict  a  layoff  or  closure  and  that  providing  notice  could  be  costly 
or  could  result  in  lost  production.  WARN  requires  a  notice  for  closures  that  affect 
50  or  more  workers  and  layoffs  that  either  (1)  affect  50  or  more  workers  who  rep- 
resent one-third  or  more  of  the  work  force  or  (2)  involve  500  or  more  workers.  How- 
ever, as  shown  in  attachment  I,  smaller  employers  (those  with  less  than  100  work- 
ers) are  not  required  to  give  notice  of  closures  or  layoffs. x  Employers  with  100  or 
more  workers  also  may  be  exempt  from  filing  a  WARN  notice  in  certain  instances, 
such  as  when  work  ends  upon  completion  of  a  contract. 

WARN  also  allows  employers  to  provide  less  the  60  days'  notice  under  certain  ex- 
ceptions, such  as  when  (1)  employers  are  seeking  new  customers  or  trying  to  raise 
capital  or  (2)  the  closure  or  layoff  is  due  to  unforeseen  business  circumstances  or 
natural  disasters.  Employers  relying  on  these  exceptions  must  state  so  in  their  no- 
tice. 

The  Congress  did  not  assign  any  agency  the  responsibility  for  enforcing  WARN. 
The  Department  of  Labor,  however,  was  required  to  prepare  implementing  regula- 
tions. In  addition,  Labor  developed  educational  programs  and  information  about 
WARN  to  aid  in  understanding  the  law.  However,  Labor  does  not  have  the  respon- 
sibility or  authority  to  enforce  the  requirements  of  WARN.  The  Federal  courts  are 
the  sole  enforcement  tool  available  under  WARN. 

To  review  the  implementation  of  WARN  and  its  effects  on  employers  and  workers, 
we  used  several  approaches.  To  determine  the  number  of  closures  and  layoffs  that 
appeared  subject  to  WARN,  we  analyzed  194  closures  and  1,412  layoffs  identified 
by  the  Bureau  of  Labor  Statistics'  Mass  Layoff  Statistics  (MLS)  Program  in  11 
States — Alabama,  Florida,  Illinois,  Kentucky,  Minnesota,  New  Jersey,  New  York, 
Pennsylvania,  Texas,  Washington,  and  Wisconsin.2  We  analyzed  each  event  to  as- 
sess whether  (1)  the  employer  had  100  or  more  workers,  (2)  the  event  resulted  in 
the  layoff  of  50  or  more  workers  and  one-third  of  the  work  force,  and  (3)  the  reason 
for  the  event  justified  an  exemption  from  the  WARN  notice  requirement.  However, 
the  Bureau's  program  does  not  generate  detailed  information  about  all  the  cir- 
cumstances involved  in  each  event,  and  the  Bureau's  confidentiality  pledge  to  em- 
ployers prevented  us  from  contacting  the  employers  directly.  Therefore,  we  could  not 
conclusively  determine  whether  events  that  appeared  to  meet  the  WARN  criteria  ac- 
tually met  each  provision  of  the  law. 

To  determine  now  many  employers  provided  advance  notice  of  the  closures  that 
appeared  to  meet  the  WARN  criteria,  we  matched  the  reported  closures  with  notices 
filed  with  State  dislocated  worker  units  (DWUs).  We  also  reviewed  a  nationwide 
sample  of  WARN  notices  for  timeliness  and  completeness  of  information.  In  addi- 
tion, we  surveyed  the  employers  who  filed  the  WARN  notices  selected  in  our  na- 
tional sample  of  notices  about  the  effects  of  advance  notice  on  their  businesses  and 
their  workers.  We  also  talked  with  staff  from  several  States'  dislocated  worker 
units,  as  well  as  several  groups  of  dislocated  workers. 

Many  layoffs  excluded  from  notice  requirements 

Our  analysis  of  layoffs  in  1990  showed  that  64  percent  of  layoffs  that  affected  50 
or  more  workers  in  facilities  employing  at  least  100  workers  were  excluded  from 
WARNs  notice  requirement. 

For  the  11  States  in  our  analysis,  the  MLS  program  reported  1,412  layoffs  that 
affected  50  or  more  workers.  We  eliminated  762  layoffs  because  the  employer  had 
less  than  100  workers,  the  employee  level  was  unknown,  or  the  event  was  a  sea- 
sonal layoff.  Of  the  remaining  650  events,  we  determined  that  317  were  excluded 
from  WARNs  notice  requirements  because  the  event  did  not  affect  one-third  of  the 
work  force  and  98  were  excluded  because  of  other  exemptions.  This  left  235  layoffs 
that  appeared  U>  meet  the  WARN  criteria  (see  table  1). 


1  Bureau  of  the  Census  data  show  that  abo?it  9?  percent  of  companies  in  the  United  States 
employed  less  than  1 00  workers.  However,  they  employ  only  55  percent  of  the  work  force. 

2The  11  Statee  in  our  analysis  accounted  for  55  percent  of  the  clce  ores  and  layoffs  reported 
in  the  1990  MLS  program.  However,  the  1990  MLS  program  did  not  collect  data  from  California, 
Indiana.  Maryland,  Michigan,  Ohio,  and  Oregon.  The  MLS  program,  the  only  source  of  informa 
tion  on  closures  and  la;offb,  was  eliminaUxl  in  th«  FY  1993  budget 
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Table  1:  Identification  of  Layoffs  Meeting  WARN  Criteria 


Layoffs  affecting  50  or  more  workers 1.412 

Layoffs  where  the  employer  had  less  than  100  workers  or  the  employee  level  was  unknown  or  where  it  was 

seasonal  -7^2 

Layoffs  meeting  minimum  size  requirement 65° 

Layoffs,  exempt,  one-third  of  the  work  force  not  affected  -317 

Layoff  exempt  for  other  reasons  _98 

Layoffs  appearing  to  meet  WARN  criteria  235 

The  effect  of  the  one-third  rule  is  particularly  visible  in  the  case  of  large  layoffs. 
Of  the  115  layoffs  in  our  analysis  affecting  250  or  more  workers,  for  example,  47 
were  exempt  from  WARN.  Of  these,  27  were  exempt  because  they  did  not  affect  one- 
third  of  the  work  force.  For  example,  a  manufacturer  laid  off  475  of  1,700  workers, 
but  was  not  required  to  provide  a  WARN  notice  because  the  475  workers  did  not 
represent  one-third  of  the  work  force. 
Many  employers  did  not  file  WARN  notices  when  they  experienced  a  closure 

Even  when  closures  appeared  to  us  to  meet  WARN  criteria,  employers  did  not 
provide  advance  notice  to  State  dislocated  worker  units  for  half  the  149  closures 
identified  in  our  11  State  analysis.  To  determine  who  provided  notice  under  WARN, 
we  matched  all  149  closures  that  appeared  to  meet  the  WARN  criteria  with  notices 
on  file  with  the  State's  dislocated  workers  unit.  We  found  that  54  percent  of  the  em- 
ployers did  not  provide  a  notice  to  the  State. 

In  addition,  many  employers  who  gave  notice  did  not  provide  the  required  60 
days'  advance  warning.  To  determine  the  timeliness  of  notices,  we  analyzed  397  no- 
tices randomly  selected  nationwide  from  notices  filed  with  State  DWUs  for  closures 
and  layoffs  that  occurred  in  1990.  We  found  that,  based  on  the  date  of  the  notice, 
about  29  percent  of  the  employers  did  not  "give  workers  60  days'^  notice.  Of  those 
employers  providing  late  notices,  nearly  half  gave  less  than  30  days'  notice. 

Some  employers  were  even  slower  in  providing  notice  to  State  DWUs.  As  dis- 
cussed earlier,  the  success  of  worker  assistance  is  often  related  to  how  early  help 
is  provided.  Notice  to  the  DWU  is  needed  to  provide  time  to  plan  and  implement 
programs  to  achieve  early  intervention.  However,  for  the  397  notices  in  our  sample, 
about  54  percent  were  received  by  the  State  DWUs  with  less  than  60  days'  notice. 
About  one-fourth  of  these  notices  gave  DWUs  less  than  30  days'  notice.  And,  in  20 
of  these  cases,  the  notices  did  not  reach  the  DWUs  until  after  the  closure  or  layoff 
occurred. 
Employers  cited  benefits  for  workers,  but  some  businesses  reported  negative  effects 

Employers  told  us  that  advance  notice  under  WARN  appears  to  have  had  ix>8itive 
benefits  for  workers,  but  a  negative  impact  on  some  employers.  We  surveyed  a  ran- 
dom sample  of  397  employers  nationwide  who  gave  their  workers  advance  notice  of 
a  closing  or  layoff.  Of  the  251  employers  responding  to  the  survey,  about  47  percent 
reported  that  they  believed  that  their  workers  found  new  jobs  sooner  as  a  result  of 
getting  the  advance  notice.  Several  workers  and  worker  representatives  told  us  that 
the  earlier  they  know  of  the  closure  or  layoff,  the  sooner  they  could  begin  to  accept 
their  job  loss  and  begin  looking  for  new  employment. 

Despite  predictions  that  providing  advance  notice  to  workers  would  be  costly, 
most  employers  surveyed  reported  the  costs  to  prepare  notices  were  lower  than  pre- 
dicted. About  61  percent  of  the  employers  in  our  survey  reported  that  the  costs  asso- 
ciated with  giving  their  workers  notice  was  less  then  $500. 

Some  employers,  however,  did  re  port  productivity  declines  after  giving  their  work- 
ers advance  notice  of  a  closure  or  layoff".  About  29  percent  of  the  employers  in  our 
survey  said  that  productivity  decreased  after  giving  notices  to  their  workers.  Some 
employers  reported  that  the  loss  in  production  appeared  related  to  lower  worker  mo- 
tivation, increased  use  of  paid  leave,  or  the  early  loss  of  management  or 
nonmanagement  workers. 

Need  to  improie  enforcement  of  WARN 

Lawsuits  filed  in  Federal  courts  are  the  only  remedy  available  for  workers  or  local 
communities  under  WARN  because  no  Federal  or  State  agency  has  the  authority  to 
enforce  the  law.  However,  despite  the  possible  violations,  few  lawsuits  have  been 
filed  since  the  law  was  enacted.  As  of  December  1992,  we  were  aware  of  66  lawsuits 
that  had  been  filed.  The  cost  associated  with  a  iawsuit,  the  limited  incentives,  and 
the  uncertainty  about  outcomes  make  using  the  courts  as  an  enforcement  mecha- 
nism difficult. 
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Attorneys  and  local  officials  we  contacted  cited  cost  as  one  the  reasons  why  few 
suits  have  been  filed.  Attorneys  who  had  filed  suits  on  behalf  of  workers  reported 
that  workers  generally  were  hesitant  to  file  because  of  the  expense  of  hiring  an  at- 
torney. One  local  official  said  that  communities  may  also  be  hesitant  to  file  due  to 
the  up-front  cost  of  researching  and  filing  a  lawsuit. 

Limited  incentive  was  also  cited  as  a  reason  for  so  few  lawsuits.  Penalties  under 
WARN  are  limited  to  a  maximum  of  60  days'  back  pay  and  benefits  for  workers — 
the  amount  of  pay  workers  would  have  received  had  the  employer  provided  them 
notice  as  required  by  WARN.  Several  local  officials  we  interviewed  stated  that  if 
they  win,  they  could  receive  up  to  $500  per  day  for  no  more  than  60  days,  but  they 
also  would  run  the  risk  of  being  viewed  as  antibusiness,  which  could  hamper  efforts 
to  lure  new  business  investment. 

In  addition,  uncertainty  about  the  outcome  was  cited  as  another  reason  for  few 
lawsuits.  Attorneys  involved  with  WARN  lawsuits  told  us  that  the  lack  of  informa- 
tion about  the  circumstances  surrounding  the  event  reduces  the  chances  that  an  at- 
torney will  take  the  case  because  of  the  difficulty  in  determining  if  it  has  merit. 
Also,  because  of  the  complexity  of  the  law  and  implementing  regulations  and  the 
limited  number  of  court  cases  to  date,  little  case  law  has  been  established  that  could 
help  attorneys  assess  the  merit  of  a  case. 

Conclusions 

The  success  of  the  employment  assistance  provided  to  dislocated  workers  is  often 
related  to  how  early  help  is  provided  to  the  workers.  WARN  was  enacted  to  help 
assure  that  workers  have  the  time  to  adjust  to  their  dislocation  and  that  State  dis- 
located worker  units  have  the  time  to  plan  and  implement  programs  to  help  workers 
find  new  jobs  as  quickly  as  possible.  However,  as  the  law  is  written,  many  of  the 
major  layoffs  are  not  covered  and,  given  the  high  percentage  of  closures  for  which 
there  was  no  notice  or  notices  were  late,  the  use  of  the  courts  as  an  enforcement 
mechanism  does  not  appear  to  be  working. 

As  the  Congress  considers  ways  to  improve  the  implementation  of  WARN,  we  sug- 
gest that  it  consider  giving  the  Department  of  Labor  the  specific  responsibility  and 
authority  for  enforcing  the  law's  provisions. 

This  concludes  my  prepared  statement.  I  will  be  happy  to  answer  any  questions 
you  or  other  members  of  the  subcommittee  may  have. 

WARN    DECISION    yj-  ,  ' 


Employer  has  100  or  more 
full-time  workers,  and  layoffs 
affecting  at  least  50  full-time 
workers  will  last  over  6  months 


N> 


Is  the  wnployer  dosing 
a  plant  or  unit? 


Doe*  She  iwinbof  of 
worV.or*  -a  o«  u  -d  oft 
exceed  one-third  of  the 
work  foroe  or  «  total  of 
500  workers? 


-O 


No  notice 
required 


IN.    Are  tha  layoffs  due>  to  (actors 

__  y  othar  than  sink**,  lockouts,  or 
oomplatioo  of  a  corrtjacr? 


Notice  required 
for  workers. 
DWU,  and 
chief  elecad 
official 


Note:    The  matrix   provides   an  overview  of  how   employers,    workers,    and   chief 
elected    officials    can   determine    if    a   closure    o.    lav    !f    m»ets    the   criteria    for 
filing   a   WARN  notice.      Labor's   Final  Rules   describe    in  more  detail    various 
situations   where    WAR.N   applies.      See   5k    fed.Re»      160".:    (1989)    (codified    at    20 
C.F.R.    part    639) . 
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Senator  Metzenbaum.  Thank  you  very  much,  Ms.  Morra. 

We  are  pleased  to  welcome  Senator  Hatch,  who  has  joined  us, 
and  after  we  conclude  this  panel  with  Ms.  Morra,  if  the  Senator 
has  an  opening  statement,  we  will  get  to  it,  but  I  will  proceed  with 
questions  first. 

Ms.  Morra,  are  workers  more  likely  to  get  advance  notice  of  an 
imminent  plant  closing  or  layoff  now  than  before  WARN  was  en- 
acted? 

Ms.  Morra.  We  believe  so.  We  have  an  estimate  to  that  effect 
based  on  the  1987  report  on  plant  closings  that  GAO  issued.  In 
that  report,  we  looked  at  employers  who  had  250  or  more  workers 
and  found  that  they  gave  notice  about  11  to  18  percent  of  the  time. 
In  our  current  study  in  1990  of  events  that  involved  250  or  more 
workers,  we  found  notice  was  given  about  30  percent  of  the  time. 
So  we  believe  that  WARN  has  made  a  difference. 

Senator  Metzenbaum.  Your  report  concludes  that  even  though 
WARN  has  helped  many  workers,  many  thousands  more  have  lost 
their  jobs  in  mass  layoffs  without  getting  adequate  advance  notice. 
Recognizing  the  importance  of  advance  notice  to  helping  workers 
find  new  jobs,  would  lowering  the  coverage  threshold  significantly 
increase  the  number  of  workers  getting  notice? 

Ms.  Morra.  The  threshold  now  is  100.  That  is,  in  order  for 
WARN  to  apply,  employers  must  have  at  least  100  employees.  And 
we  know  that  98  percent  of  United  States  firms  have  less  than  100 
employees.  They  cover  about  55  percent  of  all  workers.  So  lowering 
the  100  threshold  certainly  would  make  a  difference. 

Another  threshold  in  the  report  is,  of  course,  the  one-third  rule, 
and  I  am  not  sure  if  your  question  also  applies  to  the  one-third 
rule? 

Senator  Metzenbaum.  Yes. 

Ms.  Morra.  OK.  Lowering  the  threshold  there  would  make  a  dif- 
ference. We  found  in  our  analysis  that  of  the  exceptions,  98  percent 
of  the  exceptions  were  for  layoffs,  and  of  those  exceptions — there 
were  roughly  about  400  of  them — 300  of  those  exceptions,  the  ex- 
ception was  the  one-third  rule.  One  hundred,  or  roughly  25  percent, 
were  other  exceptions. 

So  changing  the  one-third  rule  would  influence  three-fourths  of 
the  exceptions  based  on  our  study  of  11  States. 

Senator  Metzenbaum.  In  your  testimony,  you  conclude  that  "the 
use  of  the  courts  as  an  enforcement  mechanism  does  not  appear  to 
be  working."  You  suggest  that  we  consider  administrative  enforce- 
ment by  the  Department  of  Labor. 

Shouldn't  we  also  consider  increasing  the  available  remedies,  for 
example,  by  adding  liquidated  damages,  to  encourage  workers  to 
enforce  the  act  and  to  deter  employers  from  violating  it? 

Ms.  Morra.  We  limited  our  matter  for  consideration  to  just  the 
department  having  the  responsibility  and  authority  for  enforcing 
the  law,  primarily  because  we  were  told  that  there  were  inadequate 
incentives  for  going  through  the  courts.  There  were  inadequate  in- 
centives, the  costs  were  high,  and  the  outcome  was  too  uncertain. 
People  felt  that  the  costs  of  hiring  an  attorney  were  too  high.  They 
felt  that  the  remedies  available  were  not  sufficient  to  outweigh  the 
possible  costs  of  losing  businesses,  and  let  me  expand  on  that. 
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What  we  were  told  was  that  if  a  community  under  WARN  now 
sues,  they  can  get  $500  a  day  for  up  to  60  days.  However,  what 
we  heard  was  that  they  were  afraid  that  they  would  be  considered 
antibusiness  and  that  the  business  that  they  would  lose  would  cer- 
tainly not  make  that  worth  their  while. 

The  other  thing  we  found  was  that  people  felt  that  there  was  so 
little  information  on  which  to  base  cases  that  it  was  a  disincentive 
again  for  going  through  the  courts  and  suing. 

So  I  think  some  of  the  remedies  you  mention  would  not  change 
some  of  those  reactions  that  we  received. 

Senator  Metzenbaum.  One  of  the  biggest  arguments  raised  by 
the  business  community  against  the  WARN  Act  was  the  prediction 
that  compliance  would  cost  $15,000  per  employer.  Can  you  describe 
what  you  found  with  respect  to  the  administrative  costs  of  compli- 
ance? It  was  only  an  average  of  $500;  is  that  correct? 

Ms.  Morra.  Yes.  Sixty-one  percent  of  the  employers  had  average 
costs  of  $500  or  less.  The  median  was  $750.  Fifty  percent  of  the 
employers  in  our  11-State  sample  had  costs  above  $750,  and  50 
percent  had  costs  under  $750. 

The  costs,  people  told  us,  were  for  hiring  an  attorney  to  help  pro- 
vide the  notice,  sometimes  for  trying  to  put  together  a  database  of 
affected  workers,  and  most  of  those  costs  were  not  high. 

In  cases  where  employers  hired  someone  to  help  them  administer 
WARN,  then  they  sometimes  paid — I  think  the  average  there  was 
$2,500— but  that  was  not  done  frequently. 

Senator  Metzenbaum.  During  the  Senate's  consideration  of  the 
WARN  Act,  opponents  repeatedly  stated  that  the  act  would  lead  to 
the  elimination  of  jobs.  One  study  predicted  that  WARN  would 
eliminate  roughly  100,000  iobs  per  year. 

Have  you  found  any  evidence  to  conclude  that  WARN  has  caused 
the  elimination  of  jobs,  and  have  you  found  any  evidence  of  de- 
creased productivity  after  giving  notice?  I  guess  you  said  there  was 
some. 

Ms.  Morra.  Yes.  Let  me  talk  a  little  bit  about  that.  We  found 
that  about  5  percent  of  employers  indicated  that  there  was  sabo- 
tage that  would  not  have  occurred  if  they  had  not  given  WARN  no- 
tices. About  10  percent  of  the  employers  felt  that  they  lost  busi- 
ness, they  lost  customers,  because  they  had  given  advance  notice. 
And  about  16  percent  felt  that  there  was  some  problem  because 
they  had  lost  managers  or  nonmanagerial  staff  sooner  than  they 
would  have  if  they  had  not  given  notice. 

Overall,  29  percent  of  the  employers  indicated  that  there  were 
productivity  costs  associated  with  notice.  Basically,  they  said  that 
workers  tended  to  use  their  leave  more;  they  were  more  concerned 
about  looking  for  a  new  job  than  they  were  with  completing  the 
current  work.  These  were  the  kinds  of  comments  that  were  written 
to  us. 

Senator  Metzenbaum.  These  employers  talked  about  production 
losses.  Weren't  those  employers  decreasing  production  anyway? 
The  fact  that  they  were  closing  down  indicated  that  things  were 
not  going  that  well  in  their  business,  and  therefore  isn't  there  a 
correlation  with  the  fact  that  they  were  starting  to  cut  back? 

Ms.  Morra.  Yes,  I'm  sure  there  is,  and  we  recognized  that  and 
tried  in  our  questionnaire  to  account  for  that  by  asking  did  this 
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event  happen,  did  you  have  a  loss  of  productivity,  and  then  would 
you  have  had  that  loss  of  productivity  if  you  hadn't  issued  a  notice. 

So  we  asked  each  question  twice.  Did  you  lose  business  during 
the  60-day  notice  period?  If  you  did  lose  business  during  the  60-day 
notice  period,  do  you  attribute  that  to  WARN?  So  the  response  that 
I  am  giving  you  today  are  ones  who  did  in  our  questionnaire  say 
yes,  we  attribute  it  to  WARN,  to  the  60-day  notice. 

Senator  Metzenbaum.  Thank  you  very  much,  Ms.  Morra. 

Senator  Hatch. 

Senator  Hatch.  Thank  you,  Senator  Metzenbaum. 

I  welcome  you  here  today.  It  feels  a  little  bit  strange  to  under- 
take my  new  assignment  as  ranking  member  of  this  subcommittee 
talking  about  the  plant  closing  law.  As  everyone  knows,  the  chair- 
man and  I  have  had  quite  a  history  on  this  law  together  through 
the  years. 

Let  me  begin  by  noting  that  Senator  Metzenbaum  has  previously 
marked  the  anniversary  of  this  legislation  by  chiding  opponents  for 
their  pessimistic  predictions  and  making  the  case  that  this  law  is 
working  reasonably  well. 

Indeed,  I  have  found  it  interesting  and  comforting  that  on  those 
occasions  that  the  Senator  emphasized  that  the  act  has  not 
spawned  a  flood  of  litigation.  That  must  come  as  a  real  disappoint- 
ment to  the  trial  lawyers  of  America,  although  I  believe  that  mem- 
bers of  the  Labor  Committee  have  provided  many  other  means 
whereby  they  can  be  compensated  with  other  measures  passed  in 
recent  years. 

I  am  pleased  to  have  the  General  Accounting  Office  here,  along 
with  other  witnesses.  I  have  to  say  at  the  outset,  however,  that 
based  on  what  I  have  seen  thus  far,  I  am  quite  dismayed  hy  the 
limited  scope  of  the  GAO's  inquiry  or  study. 

The  GAO's  testimony  this  morning  and  the  study  upon  which  it 
is  based  is  intended  to  respond  to  the  statute's  requirement  for  a 
report  due  2  years  after  its  enactment  in  August  1988. 

Let  me  just  read  what  the  statute  requires  in  terms  of  this  re- 
port. It  states  that  a  report  shall  contain  "a  detailed  and  objective 
analysis  of  the  effect  of  this  act  on  employers,  especially  small  and 
medium-size  businesses,  the  economy,  international  competitive- 
ness, and  employees  in  terms  of  levels  and  conditions  of  employ- 
ment." 

Further,  it  directs  the  GAO  to  "assess  both  costs  and  benefits,  in- 
cluding the  effect  on  productivity,  competitiveness,  unemployment 
rates  and  compensation,  and  worker  retraining  and  readjustment." 

Along  with  the  majority,  some  of  us  were  given  a  copy  of  the 
draft  GAO  report  earlier  this  month,  and  that  draft  in  my  view  and 
in  the  view  of  many  others  falls  short  of  the  statutorily  required 
mark.  In  this  regard,  I  note  that  the  draft  report  refers  to  the 
GAO's  agreement  with  the  House  and  Senate  Labor  and  Small 
Business  Committees  to  report  on  four  very  limited  areas.  On  fur- 
ther inquiry,  my  staff  was  advised  that  such  agreements  were  in- 
formal and  with  staff  which  did  not  include  the  minority  side  of 
this  committee. 

I  presume  thai  the  GAO  understands  that  no  one  on  these  or 
other  committees  has  the  authority  to  waive  or  amend  a  statutory 
requirement.    Accordingly,    Senator    Kassebaum    and    myself   are 
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today  providing  the  Comptroller  General  with  a  letter  requesting 
the  report  called  for  in  the  law.  We  believe  now,  as  we  did  when 
this  provision  was  considered  and  included  in  the  statute,  that  the 
areas  listed  ought  to  be  examined. 

It  seems  to  me  that  the  findings  of  such  a  report  are  important 
to  any  meaningful  oversight  of  the  WARN  Act. 

We  do  look  forward  to  working  with  the  GAO  and  the  majority 
members  of  this  committee  in  ensuring  a  timely  response  to  this 
request,  but  also  a  comprehensive  response  to  the  statute  itself, 
which  I  don't  think  has  occurred  thus  far. 

Having  said  that,  let  me  just  say  that  you  conclude,  Ms.  Morra, 
that  a  large  number  of  employers  did  not  provide  advance  notice 
even  when  the  event  appeared  to  meet  the  WARN  criteria.  I  am 
interested  in  how  you  justify  this  conclusion,  given  that  your  study 
notes,  to  quote  it,  that  "We  did  not  determine  the  reasons  notices 
were  not  provided  because  confidentiality  agreements  between  the 
GAO  and  BLS  did  not  allow  us  to  contact  individual  employers 
identified  in  the  MLS  data." 

Similarly,  you  also  acknowledge  that  "GAO  cannot  conclusively 
determine  whether  every  event  that  appeared  to  meet  the  WARN 
criteria  actually  met  each  provision  of  the  law." 

Now,  if  the  GAO  did  in  fact  analyze  each  event  to  determine 
whether  they  were  related  to  circumstances  that  were  exempt  from 
WARN,  then  I  am  interested  in  how  that  was  done.  Did  the  GAO 
determine  whether  a  closing  or  layoff  was  the  result  of  "unforesee- 
able business  circumstances"?  What  about  the  "faltering  busi- 
nesses" exception  in  the  law?  Did  GAO  assess  the  records  of  appli- 
cable lending  institutions? 

Could  you  answer  those  questions?  First  of  all,  did  you  analyze 
each  event  to  determine  whether  they  were  related  to  cir- 
cumstances that  were  exempt  from  WARN? 

Ms.  Morra.  We  analyzed  each  event.  We  looked  to  see  what 
exemptions 

Senator  Hatch.  And  this  was  in  11  States  in  the  limited  areas 
that  you  did? 

Ms.  Morra.  This  was  in  the  11  States  that  made  up  55  percent 
of  the  closures  and  layoffs  in  1990. 

Senator  Hatch.  Then,  how  did  you  go  about  doing  that,  making 
that  analysis? 

Ms.  Morra.  We  used  a  database  that  BLS  has,  which  is  the 
Mass  Layoff  Statistics  Database.  It  includes  a  lot  of  information  on 
closures  and  layoffs.  It  doesn't  include  it  for  all  States,  or  didn't  in 
1990  and  1991,  and  in  1992,  I  believe  this  database  has  been  elimi- 
nated, so  it  no  longer  can  be  used. 

Senator  Hatch.  I  see. 

Ms.  Morra.  But  we  reviewed  each  case  to  see  whether  it  should 
not  be  on  our  list  because  it  appeared  to  be  a  closure  or  layoff 
based  on  something  like  a  nonseasonal  event.  We  checked  the  num- 
ber of  employers  that  the  firm  had.  We  looked  for  exceptions.  For 
example,  we  looked  to  see  whether  the  firm  should  fall  out  because 
of  the  one-third  rule.  Then,  going  through  these  steps,  we  identified 
the  number  that  looked  to  us  that  they  were  subject  to  WARN. 

From  there,  we  took  the  MLS  closures  in  11  States,  and  we  com- 
pared those  closures  to  a  list  of  notices  filed  with  the  dislocated 
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State  units.  So  in  other  words,  we  took  those  closures,  and  we  went 
to  the  State  units  and  asked  can  you  provide  us  with  a  list  of  no- 
tices for  these  closures. 

We  also  created  another  database  in  that  we  got  a  list  of  WARN 
notices  on  closures  and  layoffs  for  a  national  sample.  We  basically 
asked  States  to  provide  us  all  their  WARN  notices,  and  then  from 
them,  we  selected  a  random  sample  of  WARN  notices  of  closures 
and  layoffs  to  look  at  further. 

From  that,  we  also  used  that  database  to  survey  employers.  So 
in  other  words,  once  we  had  our  list  of  WARN  notices  nationally, 
we  selected  our  random  sample,  and  we  had  those.  We  then  con- 
tacted those  employers  also.  So  through  this,  it  is  a  complicated 
methodology,  but  basically  we  had  to  create  a  number  of  databases. 

Senator  Hatch.  Right,  but  did  you  determine  whether  a  closing 
or  layoff  was  a  result  of  "unforeseeable  business  circumstances"? 

Ms.  Morra.  We  looked  to  see  who  claimed  what  exceptions,  and 
the  exceptions  that  were  claimed  were  mostly  for  layoffs;  98  per- 
cent of  them  were  for  layoffs.  There  were  400,  and  300  of  those  ex- 
ceptions claimed  the  one-third  exception.  The  other  100  predomi- 
nantly were  completion  of  a  contract.  It  was  mostly  construction 
companies  who  used  that  exception  and  transportation  companies 
that  used  that  exception. 

Senator  Hatch.  What  about  the  "faltering  businesses"  exception 
in  the  law?  Did  you  do  anything  on  that? 

Mr.  Rogers.  Yes,  Senator.  The  "faltering  business"  provision 
deals  with  the  requirement  to  provide  60  days'  notice  and  does  not 
provide  an  exception  to  providing  notice.  So  there  is  not  an  excep- 
tion in  terms  of  having  a  notice  on  record  with  the  State  dislocated 
worker  unit  because  of  the  "faltering  business"  or  unforeseen  busi- 
ness circumstance. 

Senator  Hatch.  OK.  When  Congress  established  thresholds  for 
triggering  WARN  notice,  it  was  clear  that  a  large  number  of  situa- 
tions would  not  be  covered  by  the  act.  And  this  wasn't  an  accident; 
it  was  deliberate.  In  fact,  the  GAO  report  called  for  in  the  statute 
looks  for  an  analysis  of  the  impact  of  these  requirements  on  em- 
ployers covered,  not  on  those  not  covered. 

I  am  confused  by  the  emphasis  on  and  what  seems  to  be  the  sur- 
prise over  the  fact  that  certain  layoffs  and  closures  are  not  covered 
by  the  law.  Could  you  comment  on  that? 

Ms.  Morra.  Could  you  repeat  your  question  to  me,  sir? 

Senator  Hatch.  Yes.  When  Congress  enacted  this  act,  it  know- 
ingly set  out  thresholds  for  triggering  WARN  notice.  They  made  it 
clear  that  a  number  of  situations  would  not  be  covered  by  the  stat- 
ute itself.  And  I  am  saying  we  did  that  deliberately  because  we 
wanted  that  to  be  clear. 

Ms.  Morra.  Right. 

Senator  Hatch.  In  fact,  your  report  called  for  in  the  statute  looks 
for  an  analysis  of  the  impact  of  those  requirements  on  employers 
covered,  not  those  not  covered. 

I  am  confused  by  the  emphasis  on  and  what  seems  to  be  the  sur- 
prise over  the  fact  that  certain  layoffs  and  closures  are  not  covered 
by  the  law.  Could  you  comment  about  that? 
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Ms.  Morra.  We  tried  to  be  very  clear  in  the  report  that  WARN 
represented  a  compromise  and  that  it  was  intentionally  constructed 
to  cover  a  limited  set  of  notices  and  closures. 

You  are  asking  specifically  about  our  analysis,  and  maybe  Bob 
could  comment  on  that. 

Mr.  Rogers.  I  think  certainly  we  were  aware  that  there  were 
limitations  in  terms  of  what  the  law  required  particularly  in  terms 
of  employers  with  less  than  100  workers  or  for  layoffs  that  affected 
less  than  50  workers.  I  think  we  were — and  I'm  not  sure  what  data 
was  available  to  the  Congress  when  they  went  through  the  legisla- 
tion in  terms  of  the  impact  of  the  one-third  rule,  as  well  as  the 
threshold  for  500,  and  what  that  would  do  in  terms  of  the  kinds 
of  layoffs  that  we  described  in  the  report,  particularly  the  case 
where  you  could  have  as  many  as  475  workers,  for  example,  af- 
fected by  a  layoff  but  not  subject  to  the  WARN  criteria.  So  I  don't 
know  that  we  were  necessarily  surprised,  but  I  think  the  number 
of  cases  that  fell  into  the  above  250  workers  affected  but  not  sub- 
ject to  the  WARN  criteria  was  probably  an  area  that  was  new  in- 
formation at  least  that  we  thought  would  be  available  to  the  Con- 
gress. 

In  terms  of  your  other  question,  sir,  related  to  the  survey  of  em- 
ployers, we  certainly  did  survey  employers  who  did  give  notice,  and 
much  of  our  questions  and  concerns  talking  to  employers  were 
those  that  were  covered  by  the  act. 

We  were  able  to  talk  to  or  interview  or  survey  employers  that 
gave  notice  because  those  were  identified  through  the  State  dis- 
located worker  units  in  that  they  had  a  notice  on  file.  Talking  to 
employers  that  did  not  give  notice,  there  is  no  database  that  would 
provide  us  with  that  kind  of  information.  I  don't  know  how  you 
would  identify  someone  who  did  not  give  notice  who  was  supposed 
to. 

Senator  Hatch.  You  do  note  instances  where  it  appears  to  you 
that  WARN  requirements  were  triggered — no  notice  was  given,  and 
no  lawsuit  was  filed.  Did  you  inquire  whether  in  those  instances, 
the  employer  simply  bought  out  its  liability  as  is  specifically  per- 
mitted under  the  WARN  statute,  and  if  so,  how  did  you  go  about 
doing  so? 

Mr.  Rogers.  They  can  buy  out,  although  that  does  not  eliminate 
the  need  for  them  to  give  notice.  They  would  still  be  required  to 
give  notice  to  the  State  dislocated  worker  unit,  and  they  would  still 
be  required  to  give  notice  to  the  local  community.  So  all  the  buyout 
would  do  would  be  to  eliminate  the  need  for  them  to  give  notice  to 
the  workers. 

But  again,  without  identification  of  the  employers  who  did  not 
give  notice,  we  had  no  opportunity  to  talk  to  the  employers  that  did 
not  give  notice  to  find  out  what  the  rationale  was,  or  the  reasoning 
for  them  not  giving  notice. 

The  ability  for  us  to  make  the  determination  as  to  who  did  not 
give  notice  was  done  through  an  arrangement  with  BLS,  but  be- 
cause of  the  confidentiality  requirements  that  they  have  with  their 
employers  that  report  to  them,  we  were  not  allowed  to  have  access 
to  the  employers  themselves,  so  we  did  not  directly  contact  the  em- 
ployers to  find  out  why  they  did  not  give  notice. 
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Senator  Hatch.  All  right.  Assuming  that  GAO  is  correct  that 
there  are  a  large  number  of  instances  where  notice  is  required  but 
not  given,  isn't  it  possible,  even  likely,  that  general  ignorance  by 
both  workers  and  employers  could  be  involved?  And  I  believe  your 
survey  does  lend  some  support  for  that  conclusion;  am  I  right  about 
that? 

Ms.  Morra.  Yes.  The  report  does  lend  some  support  for  lack  of 
knowledge  about  the  act's  provisions.  When  we  surveyed  employ- 
ers, about  one-third  of  them  indicated  some  lack  of  clarity  or  lack 
of  knowledge  about  at  least  one  specific  provision  of  WARN. 

Senator  Hatch.  Well,  in  light  of  that,  that  there  is  some  indica- 
tion of  that,  I  am  interested  in  why,  instead  of  talking  about  en- 
hanced enforcement  or  greater  incentives  to  litigate  in  a  society 
that  is  already  overly  litigious,  why  it  wouldn't  make  sense  to  focus 
on  enhanced  awareness  of  all  affected  parties.  Wouldn't  that  be 
better  than  opening  it  up  for  more  enforcement,  more  litigation, 
more  court  suits,  more  clogging  in  the  courts? 

Ms.  Morra.  We  did  look  at  trie  technical  assistance  that  was  pro- 
vided. Bob,  maybe  you'd  like  to  summarize  that. 

Mr.  Rogers.  There  is  technical  assistance  that  was  provided  by 
the  Department  of  Labor,  and  it  was  quite  extensive.  My  sense  is 
there  is  still  confusion  both  for  the  workers  as  well  as  employers. 
Not  having  any  specific  agency,  though,  responsible  for  the  legisla- 
tion doesn  t  really  provide,  then,  much  incentive  for  any  agency  to 
take  the  responsibility  of  carrying  on  that  educational  portion  of 
your  suggestion. 

So  my  sense  is  that  without  the  Department  of  Labor  having  a 
specific  responsibility  for  the  act,  there  is  probably  not  as  much  in- 
centive, then,  for  them  to  provide  much  in  the  way  of  educational 
materials  to  workers  or  employers. 

Senator  Hatch.  I  am  interested  in  your  report's  analysis  of  the 
costs  of  actually  preparing  and  providing  the  WARN  notices.  First 
your  report  notes  that  29  percent  of  the  employers  said  just  this 
cost  alone  was  at  least  $1,000.  Is  that  correct? 

Mr.  Rogers.  Yes. 

Senator  Hatch.  Second,  your  report  notes  that  many  employers 
said  that  productivity  decreased  as  a  result  of  the  notices.  Now,  did 
you  ascertain  the  costs  associated  with  those  productivity  de- 
creases? 

Mr.  Rogers.  They  could  not  give  us  specific  estimates  as  to  what 
the  productivity  loss  was.  I  should  also  mention  that  there  were 
some  employers  who  suggested  that  there  was  a  productivity  in- 
crease as  well. 

Ms.  Morra.  About  5  percent  said  there  was  a  productivity  in- 
crease. 

Senator  Hatch.  Most  of  them  said  there  were  decreases. 

Ms.  Morra.  Twenty-nine  percent  said  there  were  decreases. 

Senator  Hatch.  OK 

Ms.  Morra.  And  when  they  talked  about  that  in  terms  of  the 
comments  that  we  looked  at,  it  was  sort  of  across-the-board,  some 
in  terms  of  attendance,  in  terms  of  taking  leave,  in  terms  of  not 
working  hard  on  an  order,  in  terms  of  making  mistakes  or  more  er- 
rors in  those  orders — but  sort  of  acrocs-the-board  types  of  things 
which  they  found  difficult  to  put  a  dollar  value  on. 
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Senator  Hatch.  OK.  Third,  it  appears  from  the  summaries  of 
court  cases  attached  to  your  report  that  employers  have  prevailed 
in  many  of  those  cases.  Now,  it  is  fair  to  say  some  of  those  deci- 
sions are  also  on  appeal,  so  they  may  not  prevail  in  the  end,  but 
at  least  they  prevailed  in  the  first  instance. 

Do  you  have  any  information  on  the  cost  of  litigation  to  those 
particular  businesses? 

Mr.  Rogers.  No,  we  do  not. 

Senator  Hatch.  You  do  not.  Don't  you  think  that  the  costs  of  liti- 
gation are  real  and  valid  costs  that  ought  to  be  considered,  particu- 
larly in  light  of  what  seems  to  be  some  sentiment  that  the  number 
of  lawsuits  currently  being  filed  is  somehow  insufficient  or  prob- 
lematic? 

Ms.  Morra.  We  mentioned  that  factor,  that  from  our  visits  to 
States,  our  talking  to  employees,  and  so  forth,  the  cost  of  litigation 
was  certainly  mentioned  as  a  factor  in  why  they  thought  people  did 
not  bring  more  suits. 

Mr.  Rogers.  I  was  going  to  say  the  only  part  of  that  is  that  our 
survey  was  of  employers  who  gave  notice,  and  so  they  were  not  in- 
volved in  litigation.  The  only  people  who  would  be  involved  in  expe- 
riencing costs  of  litigation  would  be  those  employers  who  did  not 
give  notice. 

Senator  Hatch.  OK.  That's  all  I  have. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Hatch. 

Senator  Wellstone,  we  are  happy  to  have  you  with  us. 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I'll  actually  be  brief,  because  I  know  there  are  other  panelists, 
and  Senator  Wofford  has  joined  us,  too. 

Let  me  first  of  all  concede  the  point  that  Senator  Hatch  made 
that  you  have  made  as  well — and  I  thank  you  for  your  presen- 
tation, which  is  that  surely,  in  our  States,  certainly  in  Minnesota, 
it  is  a  problem  of  employers  and  employees  just  simply  not  having 
the  knowledge  about  what  WARN  is  about. 

But  on  the  other  hand,  what  I  want  to  talk  to  you  about  is  an- 
other problem  in  my  State,  which  is  attempts  by  some  employers — 
I  didn  t  say  all,  but  some — to  evade  the  WARN  Act  notice  require- 
ments, either  by  intermittent  layoffs,  which  is  one  way  that  they 
do  it,  or  by  restructuring  into  smaller  subsidiaries,  which  is  an- 
other way  they  do  it.  And  I  am  wondering  how  you  would  rec- 
ommend we  restructure  the  law  to  address  these  problems,  because 
just  as  surely  as  we  have  the  problem  of  some  employers  in  very 
good  faith  not  really  knowing  about  WARN,  we  also  have  employ- 
ers in  bad  faith  figuring  out  ways  to  avoid  this.  And  I  would  like 
to  get  your  best  judgment  and  best  advice  as  to  how  we  could  re- 
structure the  law  to  deal  with  some  of  these  attempts  to  cir- 
cumvent the  law's  notice  requirements. 

Ms.  Morra.  Our  study  could  not  address — we  had  nothing  in  our 
database  that  would  indicate  how  frequent  that  problem  is,  how 
many  times  employers,  for  example,  laid  off  people  in  groups  of  35 
to  avoid  having  to  issue  a  WARN  notice. 

Because  we  don't  have  data  on  that  type  of  issue,  we  felt  that 
the  only  recommendation  or  matter  that  we  could  offer  was  in  the 
area  of  enforcement  of  the  law,  of  having  the  Department  of  Labor 
be  given  the  authority  to  enforce  the  law. 
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Senator  Wellstone.  Could  you  take  that  to  just  one  other  level 
of  specificity  as  to  how  that  alternative  enforcement  mechanism 
would  be  structured  within  DOL? 

Ms.  MORRA.  We  think  normally  the  authority  and  responsibility 
to  enforce  would  at  least  have  several  parts,  one  of  which  is  prob- 
able that  it  would  have  a  technical  assistance  component,  and  an- 
other is  that  it  would  have  a  compliance  and  enforcement  compo- 
nent. 

Senator  Wellstone.  Mr.  Chairman,  I  won't  go  further  with 
questions,  but  let  me  just  say  that  although,  as  Ms.  Morra  said,  the 
GAO  was  not  really  able  to  determine  how  widespread  this  practice 
is,  I  believe  this  is  definitely  a  problem,  and  it  is  one  that  I  think 
we  have  to  address. 

Senator  Metzenbaum.  I  am  happy  to  welcome  Senator  Wofford. 
We  are  very  pleased  to  have  you,  Senator,  and  are  delighted  that 
you  are  with  us  this  morning. 

Senator  Wofford.  Mr.  Chairman,  let  me  thank  you  for  the  act, 
first  of  all,  and  second,  for  letting  me  in  today. 

I  was  Secretary  of  Labor  and  Industry  in  Pennsylvania  when  the 
act  went  into  effect.  We  administered  the  WARN  Act  and  the  rapid 
response  team  that  went  to  work  every  time  we  got  an  advance  no- 
tice. Before  the  act  went  into  effect,  we  had  had  experience  with 
both  situations,  where  companies  gave  advance  notice — major  com- 
panies like  RCA  and  Volkswagen — and  where  it  made  all  the  dif- 
ference in  productivity — the  one  measurable  thing  would  be  in  pro- 
ductivity. The  RCA  plant  kept  productivity  up  to  the  end  before  it 
closed,  Because  it  gave  advance  notice,  and  it  did  more  than  that. 
They  invited  the  union  in.  They  invited  the  State  and  Federal 
agencies  in.  We  formed  a  little  job  center  right  in  the  plant.  They 
provided  space.  The  company  went  all  out,  as  Volkswagen  did,  to 
work  with  the  workers  and  help  get  them  into  job  training  and  into 
jobs.  Regarding  the  experience  of  the  feeling  of  those  workers  and 
of  the  community  and  the  company's,  there  was  not  the  sense  of 
betrayal  that  there  is  when  it  comes  so  fast. 

I  have  seen  the  other  kind  of  experience,  too.  We  had  that  same 
situation  after  the  act  went  into  effect,  in  which  so  many  compa- 
nies benefited  by  this. 

All  of  this  is  a  question.  The  only  thing  that  is  measurable  that 
I  can  think  of  right  now  is  productivity  and  how  it  is  affected  after 
the  plant  closing  notice  comes.  Were  you  able  to  get  any  qualitative 
sense  of  the  difference  in  the  company's  relations  with  the  commu- 
nity, the  morale  of  the  workers,  the  effect  on  the  families  and  the 
workers  from  the  benefits  of  this  advance  notice? 

Ms.  Morra.  We  certainly  got  a  range  of  comments  on  benefits 
from  employers,  and  50  percent  of  the  employers  felt  that  giving 
advance  notice  really  helped  their  employees  find  jobs  sooner  than 
they  would  have  otherwise  if  they  had  not  provided  the  notice. 

Five  percent  of  the  employers,  as  we  were  saying  before,  actually 
felt  that  giving  advance  notice  helped  increase  productivity.  It 
helped  pull  people  together  to  work  a  little  bit  harder. 

Senator  Wofford.  The  notice  itself  doesn't  do  it;  it  is  what  goes 
with  the  notice — whether  there  is  a  joint  effort  to  help  the  workers 
adjust  and  get  training.  It  is  the  cooperative  effort  that  is  possible 
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after  the  notice  rather  than  just  the  notice,  I  think,  that  makes  the 
difference. 

Ms.  Morra.  Right.  We  did  a  report  which  came  out  in  1990  on 
labor-management  committees  and  their  use.  And  Bob,  maybe 
you'd  want  to  summarize  what  we  found  out  in  terms  of  their  bene- 
fits. 

Mr.  Rogers.  Another  part  of  the  legislation  that  went  with 
WARN  in  terms  of  the  economic  dislocated  worker  adjustment  as- 
sistance program  encourages  the  establishment  of  labor-manage- 
ment committees.  And  where  those  committees  were  formed  and 
have  worked  together,  I  think  the  relationship  between  worker  and 
management  is  much  stronger,  and  the  dislocated  worker  assist- 
ance is  much  stronger  as  well,  in  terms  of  the  opportunities  that 
are  afforded  workers  both  in  terms  of  training  as  well  as  in  terms 
of  reemployment  opportunities. 

So  as  they  work  together,  certainly,  that  is  a  strength.  And  I 
think  even  in  our  survey  here,  many  employers  talked  about  hav- 
ing a  better  working  relationship  with  their  workers  as  well  as 
with  the  community. 

Mr.  Ockunzzi.  We  have  examples  where  companies  have  com- 
mented that  it  was  a  real  benefit,  a  real  plus,  having  the  State  dis- 
located worker  unit  or  the  local  service  delivery  area,  the  service 
providers,  come  in  and  set  up  these  labor-management  committees. 
So  actually,  in  the  questionnaire  and  the  survey,  the  employers  re- 
ported that  it  was  nice  to  have  the  State  come  in  and  that  they 
really  appreciated  the  effort  of  the  State. 

Senator  Wofford.  Mr.  Chairman,  one  way  is  to  look  at  the  nega- 
tive side  of  the  ledger— that  is,  companies  that  have  avoided,  one 
way  or  another  have  manipulated  things  so  that  the  act  doesn't 
cover  them,  which  is  an  important  focus  for  today — and  I  know  my 
colleague  from  Pennsylvania,  William  Tomko,  is  going  to  talk  about 
one  such  situation.  That  is  the  vital  thing  that  you  are  looking  at 
today.  The  other  side  of  that  coin  is  the  affirmative  steps  under  the 
act — within  48  hours,  it  is  our  duty — those  of  us  who  are  admin- 
istering the  labor  and  industry  departments — to  go  to  the  company 
and  to  the  workers  and  to  propose  labor-management  cooperation 
efforts  and  cooperative  response. 

I  think  it  will  be  very  important  to  see  how  well  that  positive 
side  is  going  and  what  more  we  can  do  to  encourage  rapid  response 
by  Federal  and  State  agencies  and  by  the  workers'  representatives 
and  by  the  companies. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you,  Senator  Wofford. 

I  want  to  thank  the  panel  from  GAO.  Your  testimony,  as  usual, 
is  very  helpful.  We  look  forward  to  working  with  you. 

I  see  that  some  members  of  the  committee  have  said  that  you 
have  not  covered  some  aspects  that  they  were  concerned  about.  Let 
me  say  that  perhaps,  under  constraints  of  time,  whether  you  did 
or  you  didn't,  if  there  is  a  supplemental  report,  this  committee  will 
certainly  be  pleased  to  receive  it. 

Thank  you  very,  very  much. 

Senator  Wellstone.  Thank  you  very  much. 

Ms.  Morra.  Thank  you. 
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Senator  Metzenbaum.  On  the  next  panel,  we  will  hear  from 
three  witnesses  about  their  experiences  with  the  WARN  Act.  Be- 
cause Senator  Wofford  must  leave  at  11:00,  we  are  going  to  change 
the  order.  We  will  first  hear  from  William  Tomko,  from  Pennsylva- 
nia. Mr.  Tomko  gave  Emery  Worldwide  Delivery  10  years  of  work 
at  the  company's  Pittsburgh  terminal  before  the  company  fired  him 
without  notice. 

Ms.  Thackston  is  from  Higginsport,  OH,  a  small  town  on  the 
Ohio  River  east  of  Cincinnati.  She  worked  at  a  U.S.  Shoe  plant  in 
Ripley,  OH  for  17  years  until  she  was  terminated  last  December 
when  the  plant  shut  down.  She  did  receive  60  days'  advance  notice 
of  the  shutdown. 

We  will  also  hear  from  Gary  and  Evelyn  Allen,  both  of  whom 
worked  at  Smith  Corona's  typewriter  assembly  plant  in  Cortland, 
NY  for  close  to  5  years  before  they  and  hundreds  of  their  coworkers 
were  terminated  without  notice. 

We  will  tell  all  of  the  witnesses  that  we  have  a  5-minute  limit. 

Please  proceed,  Mr.  Tomko. 

STATEMENTS  OF  WILLIAM  TOMKO,  PITTSBURGH,  PA,  FORMER 
EMPLOYEE,  EMERY  WORLDWIDE  DELIVERY;  EVELYN  AND 
GARY  ALLEN,  HARFORD  MILLS,  NY,  FORMER  EMPLOYEES, 
SMITH  CORONA  CORP.;  AND  TAMALA  J.  THACKSTON, 
HIGGINSPORT,  OH,  FORMER  EMPLOYEE,  U.S.  SHOE  CORP. 

Mr.  Tomko.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  the  opportunity  to  testify  about  the  way  I  and  my  former 
coworkers  were  treated  by  our  employer,  Emery  Worldwide,  when 
we  were  suddenly  terminated  from  our  jobs  without  any  notice  at 
all  on  April  13,  1991. 

On  Thursday,  April  11,  1991,  10  years  after  I  started  work  at 
Emery  Worldwide,  I  and  the  other  employees  in  Pittsburgh,  PA  re- 
ceived letters  for  a  mandatory  meeting  for  Saturday,  April  13, 
1991.  I  and  my  coworkers  at  that  time  were  concerned  about  the 
meeting,  but  management  would  not  answer  any  of  our  questions. 

On  Saturday,  April  13  at  9  a.m.,  we  were  assembled  in  a  room 
where  the  terminal  manager  delivered  his  speech.  He  told  us  that 
our  positions  with  Emery  Worldwide  were  being  terminated  as  of 
that  moment.  He  would  not  answer  any  questions.  Our  supervisors 
had  our  termination  letters,  and  we  had  20  minutes  to  leave  the 
premises.  Security  guards  were  then  brought  down  from  the  up- 
stairs office  to  escort  us  from  the  property. 

I  later  learned  that  at  the  same  time,  on  the  same  date,  April 
13,  1991,  at  more  than  20  other  Emery  Worldwide  terminals 
around  the  country,  the  same  speech  was  being  made  to  nearly 
1,000  workers. 

The  following  Monday  at  each  one  of  these  terminals,  the  com- 
pany continued  business  as  usual,  but  now  using  independent  con- 
tractors in  place  of  the  former  dedicated  employees. 

Each  one  of  these  terminals  had  reduced  their  forces  to  49  or 
fewer  employees  so  that  by  April  1991,  not  a  single  terminal,  ex- 
cept for  the  unique  situation  in  Pittsburgh,  employed  the  50  or 
more  workers  to  trigger  the  WARN  Act.  Technically,  each  location 
was  a  "separate  site  of  employment." 
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In  Pittsburgh,  we  are  now  fighting  a  legal  battle  to  establish  that 
the  two  terminals  there  had  been  previously  merged  into  a  single 
"operating  unit."  The  company  is  strenuously  fighting  our  WARN 
claims,  using  its  corporate  wealth  and  power  and  two  major  cor- 
porate law  firms  to  try  to  defeat  our  claims. 

Because  of  the  way  in  which  the  WARN  Act  is  now  written,  al- 
though we  are  confident  that  we  should  win,  it  is  taking  years  and 
resources  we  do  not  have  to  convince  the  court  that  our  situation 
in  Pittsburgh  should  have  required  notice.  In  any  case,  the  other 
950  former  Emery  Worldwide  employees  from  other  parts  of  the 
country  were  left  without  any  protection  at  all. 

To  add  further  insult  to  injury,  not  only  did  we  not  get  any  no- 
tice, but  we  received  no  severance  pay,  and  we  lost  our  health  ben- 
efits after  30  days. 

Also,  our  employer  went  out  of  his  way  to  mislead  us  into  believ- 
ing that  our  jobs  were  secure  all  the  way  up  to  the  April  13  meet- 
ing, even  though  they  knew  they  were  going  to  be  terminating  us. 

Up  to  2  weeks  before  our  terminations,  our  management  assured 
us  not  to  worry  about  our  jobs,  that  we  were  fine,  and  our  jobs 
were  secure.  We  were  even  told  to  sign  up  for  various  Emery 
Worldwide  schedules  and  training  programs  which  would  have  con- 
tinued weeks  into  the  future  beyond  April  13.  It  had  been  contin- 
ually drummed  into  our  heads  that  this  was  our  company,  that  we 
were  all  in  this  together,  and  that  we  were  all  part  of  one  big, 
happy  family.  We  believed  them. 

The  job  loss  was  very  difficult  for  all  of  us.  But  the  shock  of 
learning  about  this  without  any  advance  notice  was  the  toughest 
thing  to  handle.  It  ruined  the  lives  of  many  people.  After  10  to  20 
years  of  loyal  service,  they  just  slammed  the  door  in  our  faces.  Peo- 
ple were  standing  around  stunned,  with  tears  in  their  eyes.  It  was 
like  someone  had  taken  a  gun  to  our  heads. 

To  lose  one's  job  is  hard  enough,  but  to  lose  one's  job  without 
warning  or  compensation  causes  extreme  emotional  problems  that 
lead  to  other  serious  problems.  After  more  than  10  years  being  out 
of  the  job  market,  I  was  thrown  into  the  shocking  reality  that  the 
jobs  that  used  to  be  there  10  years  earlier  were  just  not  around 
anymore. 

In  the  2  years  since  my  iob  loss,  I  have  had  only  3  months  of  con- 
tinuous employment  ana  have  suffered  the  loss  of  my  home  of  10 
years  because  I  could  not  longer  afford  the  rent.  I  had  to  move  in 
with  my  brother  and  his  son;  I  developed  high  blood  pressure 
which  I  had  never  suffered  from  before,  and  because  I  lost  my 
health  insurance  benefits,  I  have  been  forced  to  resort  to  the  VA 
hospital  for  medical  treatment. 

In  sum,  the  emotional  and  physical  effect  of  this  experience  has 
taken  a  toll  on  my  life  in  general.  I  now  look  at  all  potential  jobs 
very  differently  and  cannot  imagine  myself  having  the  same  kind 
of  loyalty  and  dedication  to  my  work  tnat  I  had  for  Emery  World- 
wide. 

I  believe  that  the  WARN  Act  must  be  strengthened  in  order  to 
protect  people  like  me  and  my  former  coworkers.  I  hope  that  my 
testimony  will  help  prevent  other  working  people  from  having  to  go 
through  the  kind  of  emotional  and  financial  hardships  that  I  and 
my  former  coworkers  are  going  through  and  to  protect  us  from  ever 
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going  through  this  again  so  we  once  again  can  have  a  strong  and 
dedicated  working  Nation. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Tomko.  Your 
testimony  is  very  moving,  and  it  is  the  reality  of  what  happens  to 
a  worker  who  doesn't  get  60  days'  notice.  It  takes  a  lot  of  courage 
to  come  before  us  to  share  your  concerns  with  us. 

Mrs.  Allen. 

Mrs.  Allen.  Good  morning.  My  name  is  Evie  Allen.  My  husband, 
Gary,  and  I  came  here  because  of  what  happened  to  us  and  other 
employees  of  Smith  Corona  when  we  were  laid  off  with  little  or  no 
notice. 

I  would  like  to  thank  the  Subcommittee  on  Labor  for  the  oppor- 
tunity to  testify  about  the  loopholes  in  the  WARN  law.  The  Smith 
Corona  layoffs  were  terrible,  but  what  is  worse  is  they  were  per- 
fectly legal. 

Before  August  11,  1989,  Smith  Corona  Corp.  employed  half  its 
work  force,  2,100  people,  in  Cortland,  NY.  By  February  1991,  the 
company  had  laid  off  1,000  people  in  Cortland. 

Between  August  and  December  1989,  the  first  300  people  lost 
their  jobs.  The  company  said  the  layoffs  were  not  planned  in  ad- 
vance. In  January  1990,  another  100  Cortland  workers  were  sud- 
denly laid  off.  The  same  month,  workers  from  the  Smith  Corona 
plant  in  Singapore  came  to  Cortland  to  study  the  typewriter  pro- 
duction lines,  and  the  company  also  started  a  small  assembly  line 
in  Mexico.  People  at  the  plant  became  very  nervous  about  the  com- 
pany's plans,  and  a  lot  of  people  asked  their  supervisors  if  more 
layoffs  were  coming.  We  were  all  told  not  to  worry;  our  jobs  were 
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On  Tuesday,  March  20,  1990,  there  was  a  plant  meeting,  and  we 
were  all  told  there  would  be  no  more  layoffs.  Later  that  day,  the 
company  announced  350  people  would  be  laid  off.  That  Thursday, 
my  husband  was  told  that  was  his  last  day.  I  was  told  that  after 
the  layoffs,  some  of  the  supervisors  had  admitted  they  had  known 
the  layoffs  were  coming,  but  they  had  been  told  to  keep  quiet.  In 
April,  there  were  more  layoffs.  About  100  people  lost  their  jobs  be- 
tween April  and  September,  and  another  150  in  February. 

Where  did  all  our  jobs  go?  Smith  Corona  had  been  shifting  pro- 
duction of  portable  electric  and  memory  typewriters  to  Singapore. 
When  my  husband  was  laid  off,  they  hired  300  new  workers  in 
Singapore.  I  was  told  that  last  year,  Smith  Corona  had  1,300  work- 
ers in  Singapore,  another  300  in  Indonesia,  and  now  say  all  of  the 
Cortland  production  that  is  left  will  go  to  Mexico,  and  875  more 
people  in  Cortland  will  lose  their  jobs.  Why? 

My  husband  and  I  got  $8  and  $9  an  hour  from  Smith  Corona. 
What  do  they  pay  in  Singapore,  Indonesia,  and  Mexico?  This  is  a 
greedy  company  which  made  a  $33  million  profit  in  1990,  but  it 
wants  more.  They  have  the  power  to  do  what  they  want  with  peo- 
ple. They  can  wait  until  it  suits  them  to  tell  us,  "Go  home  now.  We 
don't  need  you  any  more.  Your  jobs  are  gone." 

The  local  labor  coalition  investigated  the  layoffs  to  see  if  Smith 
Corona  had  broken  the  WARN  law.  We  thought  they  had  to  give 
60  days'  notice  of  a  layoff  under  that  law.  But  we  found  out  the 
law  has  too  many  loopholes. 
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First,  they  never  laid  off  one-third  of  the  workers  at  one  time. 
They  just  laid  off  a  few  hundred  people  every  one  or  2  months  until 
half  the  plant  was  gone.  When  my  husband  was  laid  off,  21  percent 
of  the  workers  were  told  on  1  day  their  jobs  would  all  be  gone  in 
a  few  days.  A  lot  of  people  were  told  to  go  home  that  day.  We 
couldn't  believe  that  was  legal. 

The  labor  coalition  held  meetings  with  workers  to  piece  together 
the  story  of  what  happened  inside  the  plant,  but  it  was  very  hard 
to  be  sure  which  lines  were  down,  which  products  they  stopped 
making,  and  how  many  workers  were  gone.  We  had  to  depend  on 
the  company  for  information.  We  thought  they  had  stopped  produc- 
ing several  lines  of  typewriters  in  Cortland,  but  we  weren't  sure  we 
could  prove  that.  And  we  were  told  if  we  tried  to  sue  the  company 
and  lost,  we  might  have  to  pay  their  legal  expenses.  So  we  think 
the  law  needs  to  be  improved. 

It  would  have  made  a  big  difference  to  us  to  get  60  days'  notice. 
When  my  husband  was  laid  off  in  1  day,  it  was  like  getting  hit  with 
a  ton  of  bricks.  All  of  a  sudden,  we  lost  half  our  income,  and  we 
had  just  taken  out  a  car  loan.  We  believed  the  supervisors  who  told 
us  our  jobs  were  safe,  so  we  didn't  save  extra  money  or  keep  our 
debts  down,  and  we  weren't  looking  around  for  other  jobs. 

Then,  in  May,  I  was  told  1  day  I  had  to  take  a  week  off  without 
pay.  My  boss  said  my  job  would  be  there  again  the  next  week,  so 
I  didn't  ask  for  unemployment.  Then  I  called  a  week  later,  and 
they  told  me  I  had  no  job.  We  needed  both  incomes  to  pay  our 
mortgage  and  our  other  bills  and  support  our  two  children  at  home. 

Being  laid  off,  we  had  to  talk  to  the  bank  about  reducing  our 
payments.  Our  daughter  could  no  longer  hope  to  go  to  college.  We 
both  had  to  scramble  to  find  jobs,  and  we  both  took  the  first  offer 
we  had,  because  we  had  no  time  or  savings  to  look  for  better  jobs. 
Fortunately,  we  both  found  jobs  as  custodians  at  Cornell  Univer- 
sity, but  we  went  from  a  total  family  income  of  $17  an  hour,  with 
health  insurance,  to  a  total  of  $10  an  hour  without  benefits.  It  was 
the  worst  3  months  of  our  lives.  Sixty  days'  notice  would  have 
meant  a  lot  to  us. 

We  know  other  people  from  Smith  Corona  who  had  an  even 
worse  time  than  we  did,  Families  were  devastated  by  sudden  lay- 
offs. They  lost  homes,  cars,  health  insurance,  and  some  married 
couples  fell  apart  because  of  financial  stress.  People  had  to  take  the 
first  job  they  could  find,  and  very  few  found  jobs  at  the  same  pay. 
One  woman  we  know  was  pregnant  when  she  was  laid  off.  The 
company  had  told  her  when  she  took  maternity  leave  that  she  defi- 
nitely had  a  job  to  come  back  to.  So  she  took  out  a  car  loan  and 
made  child  care  plans.  Then,  the  day  before  her  return  to  work, 
they  terminated  her.  She  lost  her  car,  her  house,  and  eventually 
her  husband.  It  took  her  several  months  to  find  a  minimum  wage 

job. 

It  isn't  right  to  make  so  many  people  sufft^  so  much  damage  just 
because  a  company  like  Smith  Corona  wants  to  keep  its  workers 
in  the  dark. 

We  came  here  because  we  think  the  WARN  law  should  be 
strengthened  so  that  what  happened  to  all  of  us  at  the  Smith  Co- 
rona plant  won't  happen  to  anyone  else. 

Thank  you. 
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Senator  Metzenbaum.  Thank  you  very  much,  Mrs.  Allen. 

Our  next  witness  is  Tamala  Thackston.  Welcome. 

Ms.  Thackston.  Good  morning.  My  name  is  Tamala  Thackston. 
I  am  an  unemployed  dislocated  worker.  I  went  to  work  for  the  U.S. 
Shoe  Corp.  in  1976,  3  weeks  after  I  graduated  from  Ripley  High 
School  in  Ripley,  OH.  I  wanted  to  work  close  to  home,  and  the  U.S. 
Shoe  plant  was  only  seven  miles  from  where  I  live  in  Higginsport, 
OH.  For  an  18-year-old  girl,  it  seemed  like  a  pretty  goodplace  to 
work.  In  fact,  my  mother  and  grandmother  both  worked  there. 

There  were  many  families  that  had  three  and  four  generations 
among  the  plant's  350  workers.  I  can  even  remember  one  family 
that  had  five  sisters  working  at  my  plant  at  one  time. 

In  the  17  years  I  worked  at  U.S.  Shoe,  I  worked  as  a  machine 
operator,  then  into  quality  control,  and  was  finally  promoted  to  su- 
pervisor. By  August  of  1992,  we  all  knew  that  our  company  was 
shipping  work  out  of  the  country.  Our  assistant  plant  manager  at 
Ripley  had  moved  to  the  Caribbean  with  his  family  to  begin  open- 
ing a  U.S.  Shoe  plant  in  Honduras.  For  months,  we  suspected  that 
the  Ripley  plant  was  going  to  close.  I  even  saw  on  the  news  that 
Senator  Metzenbaum  said  the  U.S.  Agency  for  International  Devel- 
opment had  assisted  U.S.  Shoe  to  move  our  jobs  to  Honduras,  but 
prior  to  the  60-day  WARN  announcement,  company  officials  denied 
it,  deliberately  keeping  us  from  taking  steps  to  find  new  jobs.  The 
plant  couldn't  afford  to  lose  the  workers  just  yet  because  there 
were  still  orders  to  get  out. 

I  am  convinced  if  they  hadn't  had  to  give  us  the  notice,  they 
would  not  have  told  us  until  the  last  day.  Then  1  day,  it  all  came 
to  an  end.  On  October  12,  1992,  we  received  a  60-day  notice  from 
the  company  that  they  would  commence  permanently  shutting 
down  operations.  Since  we  had  more  than  100  workers,  they  were 
required  to  finally  tell  us  the  truth.  It  was  the  news  we  all  dreaded 
hearing:  the  plant  was  closing. 

The  news  of  closing  our  plant  came  2  months  before  Christmas. 
What  a  great  present.  The  workers  were  devastated  over  the  news. 
Some  people  began  to  cry  when  the  announcement  was  made.  I 
was  one  of  them.  For  many  of  us,  this  was  our  life,  our  family.  But 
US.  Shoe  in  Ripley  was  gone. 

The  company  offered  very  little  compensation.  We  can  pay  our 
regular  rate  to  keep  our  health  insurance  for  6  months.  After  that, 
the  monthly  cost  to  me  will  go  up  almost  500  percent.  With  no  de- 
pendents, I  am  in  the  least  expensive  category.  I  can  only  imagine 
what  health  insurance  will  cost  my  coworkers  with  families.  We 
were  also  told  we  would  be  given  severance  pay  of  $60  for  each 
year  we  had  worked  for  U.S.  Shoe.  I  still  haven't  gotten  any  of 
that,  though.  After  17  years,  that  was  about  all  they  gave  me. 

After  the  shock  of  losing  the  only  job  I  ever  had,  reality  set  in. 
What  would  I  do?  How  was  I  going  to  make  a  living?  Whom  do  I 
turn  to?  What  would  I  do  for  health  insurance? 

I  had  to  get  my  finances  in  order,  figure  oat  how  i  was  going  to 
pay  my  bills.  I  had  only  2  months  to  figure  out  v.hat  to  do  for  the 
rest  of  my  life.  I  knew  I  had  to  get  my  tnoughts  together  as  to  what 
I  was  going  to  do.  The  way  factories  were  closing  all  around  the 
United  States,  I  knew  I  was  going  to  have  to  go  into  some  other 
kind  of  work. 
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I  had  wondered  even  before  this  happened  about  getting  some 
kind  of  retraining  in  another  field.  The  60-day  WARN  notice  of  the 
plant  closing  meant  it  was  time  to  do  something  about  it.  I  knew 
that  with  losing  my  job,  I  couldn't  afford  schooling,  so  I  went  to  a 
local  county  office  to  seek  some  advice.  That's  how  I  found  out 
about  the  Job  Training  Partnership  Act. 

Soon  after  the  workers  were  given  the  60-day  notice,  the  plant 
and  employees  were  visited  by  a  rapid  response  team  from  the 
Ohio  Employment  Service,  accompanied  by  State  and  local  Job 
Training  Partnership  Act  representatives.  We  were  told  about  some 
of  the  services  that  could  be  offered  to  us,  such  as  financial  assist- 
ance for  retraining  and  counseling. 

Along  with  three  other  employees  of  the  factory,  I  was  chosen  to 
represent  plant  employees  on  a  labor-management  committee.  We 
held  a  job  fair  to  which  we  invited  local  training  institutions,  JTPA, 
and  Adams/Brown  Counties  Economic  Opportunities,  Incorporated, 
which  is  the  local  community  action  agency. 

This  process  helped  me  and  many  of  my  coworkers  decide  what 
careers  we  wanted  to  get  into.  The  medical  field  was  my  choice. 
Medical  assisting  was  the  answer.  I  had  heard  about  a  school  about 
one  hour's  drive  away  in  Cincinnati,  the  Institute  of  Medical  and 
Dental  Technology,  which  specializes  in  medical  assisting. 

During  October  and  November,  while  still  on  the  payroll,  I  was 
able  to  go  to  the  school,  obtain  course  schedules  and  admissions  in- 
formation, and  visit  the  job  training  office  in  my  county  to  apply 
for  tuition  assistance.  The  school  has  a  long  waiting  list  for  the  16- 
student  class.  Students  enrolling  right  now  won't  De  able  to  start 
class  until  the  middle  of  April. 

The  60-day  notice  gave  me  time  to  prepare  for  my  future.  I  was 
able  to  enroll  in  the  term  that  started  January  25.  JTPA  approved 
my  application,  and  my  tuition  is  fully  paid.  Unemployment  com- 
pensation covers  my  living  expenses.  If  I  hadn't  gotten  started 
when  I  did,  I  would  still  be  waiting  for  an  opening  and  probably 
couldn't  afford  to  complete  the  16-week  course  before  my  unemploy- 
ment insurance  ran  out. 

Now,  I  am  in  my  fifth  week  of  training.  At  the  end  of  the  course, 
I  will  need  to  complete  216  hours,  or  about  5  weeks,  of  an  intern- 
ship at  a  doctor's  office  or  clinic  before  I  take  a  test  that  will  qual- 
ify me  as  a  registered  medical  assistance.  I  will  complete  my  6 
months  of  training  in  June  1993,  which  will  be  about  the  same 
time  my  unemployment  benefits  expire  and  my  health  insurance 
runs  out. 

The  school  has  over  90  percent  placement  rate  for  its  graduates, 
so  I  am  confident  my  job  prospects  are  excellent. 

With  the  help  of  the  60-day  notice,  many  of  my  friends  from  U.S. 
Shoe  were  also  able  to  get  back  on  their  feet  after  the  plant  closed. 
Some  are  in  retraining  programs,  and  a  few  even  have  new  jobs  al- 
ready. The  60-day  warning  and  community  support  made  this  dif- 
ference for  us  to  turn  cur  crisis  into  an  opportunity  with  a  positive 
outcome. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  all  very  much. 

Mr.  Tomko,  would  the  60-day  notice  required  by  WARN  have 
helped  you  and  your  coworkers,  and  if  so,  how? 
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Mr.  Tomko.  Oh,  most  definitely.  It  would  have  given  us  a  chance 
to  prepare  to  handle  it  emotionally  and  psychologically.  It  would 
have  helped  us  keep  our  dedication  toward  corporations.  It  would 
have  just  helped  immensely,  especially  emotionally  and  psycho- 
logically. 

Senator  Metzenbaum.  You  mentioned  that  the  company  replaced 
you  and  your  coworkers  with  independent  contractors.  Why  do  you 
think  the  company  fired  so  many  loyal,  long-term  employees?  Why 
do  you  think  the  company  was  just  so  totally  indifferent  to  the  con- 
cerns of  the  individuals? 

Mr.  Tomko.  I  couldn't  answer  that.  I  have  no  idea  why  a  com- 
pany would  treat  an  employee  that  way. 

Senator  Metzenbaum.  Emery  Worldwide  is  a  company  that  has 
to  rely  upon  the  good  will  of  people  to  call  them  to  pick  up  and  do 
their  delivering.  Was  there  any  adverse  public  relations  that  devel- 
oped out  of  it  that  you  know  of? 

Mr.  Tomko.  Oh,  yes.  The  company  lost  a  lot  of  business  over 
that.  When  the  customers  found  out  exactly  what  did  happen  to  us, 
customers  iust  dropped  the  company  right  there  and  said  they 
wanted  notning  to  do  with  them.  So  they  lost  business  over  just  the 
way  they  treated  us. 

Senator  Metzenbaum.  Do  you  think  it  would  be  a  good  idea  if 
the  companies  had  to  post  signs  in  their  places  of  employment,  tell- 
ing workers  about  their  WARN  Act  rights,  that  they'd  have  to  give 
60  days'  notice? 

Mr.  Tomko.  Can  you  repeat  that,  please? 

Senator  Metzenbaum.  Do  you  think  it  would  have  helped  if  the 
company  had  been  required  by  law  to  post  a  notice  advising  work- 
ers as  to  what  their  rights  are  under  the  WARN  Act? 

Mr.  Tomko.  I  think  so.  I  think  the  way  the  company  made  their 
cuts  of  employees  earlier,  from  a  year  back,  we  would  have  seen 
what  would  have  been  coming  and  what  our  rights  would  have 
been. 

Senator  Metzenbaum.  Have  you  contemplated  litigation  because 
the  company  violated  the  law,  the  opportunity  for  a  class  action, 
which  would  involve  a  rather  considerable  amount  of  money — 60 
days  times  your  salary  times  the  number  of  employees  involved? 
Has  there  been  any  consideration  given  to  that? 

Mr.  Tomko.  We  are  in  Federal  court  right  now. 

Senator  Metzenbaum.  I  see. 

Mr.  Tomko.  Our  case  is  just  sitting  in  limbo  right  now. 

Senator  Metzenbaum.  I  see.  I  hope  you  prevail. 

Mr.  Tomko.  Thank  you. 

Senator  Metzenbaum.  Ms.  Thackston,  how  much  notice  do  you 
think  U.S.  Shoe  would  have  given  you  and  your  coworkers  if 
WARN  was  not  the  law? 

Ms.  Thackston.  Probably  the  same  day  that  we  were  told  to 
leave. 

Senator  Metzenbaum.  After  you  and  your  coworkers  were  noti- 
fied that  you  would  lose  your  jobs,  did  the  employees  do  anything 
to  try  to  hurt  the  company,  or  was  there  any  talk  of  cutting  back 
production  or  sort  of  sabotaging  the  company's  efforts? 

Ms.  Thackston.  No.  As  a  matter  of  fact,  the  department  that  I 
was  a  supervisor  in,  there  were  about  120  people  in  that  depart- 
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ment,  and  about  90  percent  of  the  people  who  worked  in  that  fac- 
tory were  on  what  they  call  a  piecework  scale,  where  the  more  they 
produced,  the  more  money  they  made.  So  naturally,  when  they 
heard  that  they  were  going  to  lose  their  jobs,  they  did  everything 
in  their  power  to  do  as  much  as  they  could  so  they  could  make  that 
much  more  money  before  they  did  lose  their  jobs. 

So,  no,  they  didn't  slack  up  on  productivity  or  the  quality  of  the 
product.  They  wanted  to  work  as  hard  as  they  could  and  make  as 
much  as  they  could  before  they  left. 

Senator  Metzenbaum.  Where  did  you  say  the  company  took  their 
jobs  to — what  country? 

Ms.  Thackston.  Honduras.  A  new  plant  opened  there  in  Janu- 
ary, and  production  started  in  January. 

Senator  Metzenbaum.  Do  you  have  any  idea  how  those  employ- 
ees down  there  are  being  paid  as  compared  to  what  you  were  being 
paid? 

Ms.  Thackston.  I  believe  they  were  starting  their  employees  out 
at  95  cents  an  hour. 

Senator  Metzenbaum.  Ninety-five  cents  an  hour? 

Ms.  Thackston.  I  believe  so. 

Senator  Metzenbaum.  And  you  were  making  about  what  at  U.S. 
Shoe? 

Ms.  Thackston.  The  pay  was  different — anywhere  from  $5  an 
hour  to  approximately  $8  an  hour. 

Senator  Metzenbaum.  Do  you  think  if  we  pass  NAFTA,  which  is 
the  North  American  Free  Trade  Agreement,  which  will  make  it 
easier  for  more  companies  to  go  into  Mexico  to  do  their  work,  that 
it  will  affect  the  opportunity  for  American  workers  to  have  jobs? 

Ms.  Thackston.  Well,  sure,  it  will,  definitely. 

Senator  Metzenbaum.  Let  me  turn  to  the  Aliens.  Did  the  com- 
pany require  employees  to  give  advance  notice  before  leaving  for 
another  job? 

Mrs.  Allen.  Yes. 

Senator  Metzenbaum.  Employees  had  to  give  notice  before  they 
left? 

Mrs.  Allen.  Two  weeks'  notice,  yes. 

Senator  Metzenbaum.  Tell  me  why  that  was;  what  was  said? 

Mrs.  Allen.  I  don't  know;  it's  just  when  you  are  hired,  you  are 
told  that  if  you  go  to  another  job  or  something,  you  are  to  give  2 
weeks'  notice. 

Senator  Metzenbaum.  The  company  gave  you  and  your  cowork- 
ers little  or  no  advance  notice  of  the  terminations,  but  later  claimed 
that  workers  were  told  "as  soon  as  the  decisions  were  made."  When 
do  you  think  the  company  knew  they  would  be  laying  off  so  many 
workers? 

Mrs.  Allen.  I  feel  that  they  knew  in  advance  at  least  by  a  week 
or  so  by  going  over  their  budget,  but  they  claim  that  they  had  got- 
ten a  phone  call  from  Connecticut  that  day  that  we  got  told. 

Senator  Metzenbaum.  When  the  company  fired  you  and  hun- 
dreds of  your  coworkers,  it  also  hired  300  new  workers  in  Singa- 
pore, where  the  average  hourly  wage  is  under  $4.  According  to 
press  reports,  Smith  Corona's  president  called  this  a  coincidence. 
Do  you  believe  him? 

Mrs.  Allen.  No. 
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Mr.  Allen.  That  was  an  outright  lie.  He  knew  it. 

Senator  Metzenbaum.  Can  you  think  of  any  reason  why  you  and 
your  coworkers  were  less  deserving  of  getting  advance  notice  than 
Ms.  Thackston,  who  has  just  testified? 

Mrs.  Allen.  No.  I  think  we  should  have  been  notified;  I  think 
we  should  have  had  a  60-day  notice.  I  am  sure  the  company  knew 
60  days  ahead  what  was  coming. 

Mr.  Allen.  They  knew  long  Defore  that  because  they  had  ware- 
houses all  over  the  United  States,  stocked  full  of  typewriters  that 
they  could  not  unload.  And  that's  when  they  got  charged  with 
dumping,  because  they  unloaded  all  these  typewriters  that  they 
had  stored  all  over  the  United  States,  and  that  s  when  they  got  the 
lawsuit  by  Brother. 

Senator  Metzenbaum.  Thank  you  very  much.  We  appreciate 
your  testimony.  It  has  been  extremely  helpful  to  us.  We  may  need 
to  make  some  changes  in  the  law,  and  your  testimony  will  help  us 
a  lot.  We  wish  you  all  well  in  your  efforts  to  find  meaningful  em- 
ployment. 

Before  I  introduce  the  third  panel,  I  would  like  to  include  in  the 
record  the  "Third  Annual  Plant  Closing  Dirty  Dozen,"  which  was 
released  yesterday  by  the  Federation  for  Industrial  Retention  and 
Renewal.  Through  its  network  of  affiliates,  the  Federation  has 
helped  thousands  of  workers  around  the  country  protect  their  jobs, 
and  when  a  plant  closing  cannot  be  averted,  it  has  helped  them 
find  new  jobs. 

I  would  also  like  to  include  in  the  record  an  analysis  of  the 
WARN  Act's  effectiveness  written  by  Professor  John  Portz,  of 
Northeastern  University,  and  the  survey  of  State  dislocated  worker 
units  on  which  it  is  partly  based. 

[Documents  referred  to  may  be  found  in  additional  material.] 

Senator  Metzenbaum.  Our  last  panel  consists  of  Julie  H. 
Hurwitz,  of  Detroit,  executive  director,  Maurice  and  Jane  Sugar 
Law  Center  for  Economic  and  Social  Justice;  Rick  McHugh,  also  of 
Detroit,  associate  general  counsel  of  the  UAW;  and  Barbara 
Cigainero  of  Austin,  TX,  director  of  the  Workforce  Development  Di- 
vision of  the  Texas  Department  of  Commerce,  and  chairperson  of 
the  Worker  Adjustment  Ad  Hoc  Committee  of  the  National  Associa- 
tion of  State  JTPA  Liaisons.  Ms.  Cigainero,  you  get  the  medal  for 
having  the  longest  title.  That  doesn't  give  you  more  than  five  min- 
utes, however. 

This  panel  will  help  us  understand  why  so  many  workers,  like 
the  Aliens  and  Bill  Tomko,  have  not  been  protected  by  the  WARN 
Act.  They  are  well -qualified  to  offer  their  thoughts  as  to  how  we 
might  improve  the  act. 

First,  the  UAW  has  historically  been  a  strong  advocate  of  the 
WARN  Act  and  certainly  was  very  effective  in  helping  us  to  pass 
it.  UAW  associate  general  counsel  Rick  McHugh  recently  completed 
a  study  of  all  WARN  Act  cases  for  publication  as  a  law  review  arti- 
cle. 

Barbara  Cigainero  is  here  today  wearing  two  hats.  As  I  pointed 
out,  she  runs  a  Texas  dislocated  worker  unit  and  provides  rapid  re- 
sponse services  to  workers  upon  receiving  a  WARN  notice;  and  sec- 
ond, she  is  the  chair  of  the  worker  adjustment  committee  of  the 
National  Association  of  State  JTPA  Liaisons. 
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The  Sugar  Law  Center  has  served  as  a  clearinghouse  for  the 
WARN  Act,  working  with  labor  unions  and  State  and  local  govern- 
ments, counseling  workers  about  their  rights  and  in  some  instances 
helping  workers  bring  lawsuits  and  voice  their  rights.  Its  executive 
director,  Julie  Hurwitz,  is  with  us  here  today. 

Why  don't  you  proceed,  Mr.  McHugh? 

STATEMENTS  OF  JULIE  H.  HURWITZ,  DETROIT,  ML  EXECUTIVE 
DIRECTOR,  MAURICE  AND  JANE  SUGAR  LAW  CENTER  FOR 
ECONOMIC  AND  SOCIAL  JUSTICE;  RICK  McHUGH,  DETROIT, 
ML  ASSOCIATE  GENERAL  COUNSEL,  UNITED  AUTO  WORK- 
ERS OF  AMERICA;  AND  BARBARA  CIGAINERO,  AUSTIN,  TX, 
DIRECTOR,  WORKFORCE  DEVELOPMENT  DIVISION,  TEXAS 
DEPARTMENT  OF  COMMERCE,  AND  CHAHl,  WORKER  AD- 
JUSTMENT AD  HOC  COMMITTEE,  NATIONAL  ASSOCIATION 
OF  STATE  JTPA  LIAISONS 

Mr.  McHugh.  With  your  permission,  Senator,  I  think  we  were 
under  the  impression  that  Ms.  Hurwitz  was  going  to  go  first,  and 
my  remarks  are  kind  of  timed  after  hers,  if  you  don't  mind. 

Senator  Metzenbaum.  No  problem  at  all. 

Ms.  Hurwitz,  please  proceed. 

Ms.  Hurwitz.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee,  for  giving  the  Guild  Sugar  Law  Center  the  opportunity 
to  testify  about  our  experiences  with  the  WARN  Act. 

At  the  outset  I  wish  to  commend  you,  Mr.  Chairman,  and  your 
colleague,  Congressman  Ford,  for  standing  firm  in  your  commit- 
ment to  the  need  for  a  law  like  this.  It  is  amazing  to  me  that  with 
such  an  important  law  as  this  that  it  took  so  long  and  was  the  re- 
sult of  such  bitter  struggle  and  required  such  drastic  compromises 
to  pass  a  law  which  simply  requires  employers  to  do  nothing  more 
than  treat  their  employees  with  common  decency  and  respect. 

We  now  know  with  the  GAO  report  and  the  Portz  study  that 
more  people  are  receiving  at  least  some  notice  which  they  other- 
wise would  not  have  received  if  not  for  the  WARN  Act.  We  also 
know  that  the  parade  of  horribles  that  the  opponents  of  the  law 
have  predicted  has  not  come  to  pass.  And  we  also  know,  unfortu- 
nately, that  far  fewer  people  who  should  be  receiving  notice  are  ac- 
tually receiving  it. 

Time  and  time  again,  we  at  the  Guild  Law  Center  have  been 
made  aware  of  situations  where  workers,  like  our  clients  from  the 
Detroit  Coat  Corp.  or  from  Emery  Worldwide  Corp.,  or  from  the 
New  Delphos  Manufacturing  Co.,  once  the  largest  employer  in 
Delphos,  OH,  showed  up  for  work  at  their  jobs  of  10  or  20  or  30 
years  or  more,  only  to  find  the  doors  locked  or  security  guards  es- 
corting them  off  the  property. 

We  are  convinced  that  the  intended  purpose  of  the  WARN  Act  is 
being  thwarted  for  three  basic  reasons.  First,  there  is  simply  insuf- 
ficient notice  being  given  even  with  the  60  days.  Second,  as  has 
been  discussed  today  already,  there  are  serious  enforcement  prob- 
lems and  many  loopholes  and  ambiguities. 

With  respect  to  the  notice  period,  we  believe  that  the  notice  pe- 
riod of  60  days  is  not  long  enough.  One  of  the  original  purposes  of 
the  WARN  Act  was  to  provide  a  meaningful  mechanism  to  facili- 
tate an  opportunity  to  actually  avert  the  plant  closing  or  mass  lay- 
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off.  This  is  simply  not  possible  with  only  a  60-day  period.  The  ma- 
jority of  State  dislocated  worker  units  in  response  to  the  Portz  sur- 
vey which  has  now  been  introduced  into  the  record  said  that  when 
talking  about  State  intervention  efforts  to  avert  job  losses,  even 
when  they  got  60  days'  notice,  it  was  simply  too  late  for  effective 
intervention. 

Regarding  the  enforcement  problems,  one  State  dislocated  work- 
er unit  official  aptly  summarized  the  enforcement  problem  in  the 
Portz  survey:  "Word  has  gotten  out  that  nothing  usually  happens 
when  employers  don't  comply." 

With  less  than  100  cases  being  filed  by  workers  since  the  passage 
of  the  act  and  no  cases  being  brought  by  local  government  units, 
in  light  of  the  statistics  we  now  have  of  a  likelihood  of  over  10,000 
WARN  Act  violations,  there  is  obviously  something  wrong. 

We  believe  that  the  private  right  of  action,  which  in  and  of  itself 
is  very  important  and  valuable,  must  be  supplemented,  but  under 
no  circumstances  preempted,  with  some  kind  of  Federal  enforce- 
ment mechanism  that  has  investigation,  monitoring  and  enforce- 
ment authority.  Private  lawsuits,  when  filed  and  won,  can  be  very 
powerful.  But  as  the  WARN  Act  now  exists  in  its  form,  this  mecha- 
nism, particularly  as  the  exclusive  means  of  enforcement,  is  not 
even  making  a  dent  in  the  level  of  noncompliance. 

Many  cases  are  simply  not  being  filed  because  of  the  lack  of 
knowledge  about  the  act  itself.  There  is  also  a  scarcity  of  lawyers 
willing  to  take  these  cases  on.  The  costs  of  litigation,  coupled  with 
the  very  limited  relief  that  is  available  now  under  the  current  law, 
is  a  deterrent  to  many  workers  filing  cases. 

And  finally,  because  there  is  an  inability  on  the  part  of  workers 
to  get  the  information  they  need  prior  to  filing  the  lawsuit  to  even 
know  whether  there  was  a  WARN  Act  violation — and  this  is  par- 
ticularly true  in  mass  layoff  situations  and  operating  unit  shut- 
downs— many  workers,  such  as  the  workers  in  the  Smith  Corona 
case,  don't  even  have  the  ability  to  know  whether  there  was  a 
WARN  Act  violation  and  are  deterred  from  filing  a  lawsuit. 

We  urge  the  inclusion  of  more  affirmative  and  vigorous  govern- 
mental enforcement  to  work  alongside  but  not  instead  of  private 
right  of  action.  We  believe  it  is  crucial  that  this  agency — and  most 
logically,  it  would  be  the  Department  of  Labor — have  oversight  and 
information  gathering  authority,  investigation  and  subpoena  power, 
some  type  of  administrative  proceeding  with  independent  enforce- 
ment authority,  and  the  authority  to  require  workers  to  post  their 
employees'  rights  under  the  WARN  Act  at  their  places  of  employ- 
ment. 

We  also  believe  that  the  sanctions  that  are  currently  available 
under  the  law  are  insufficient  and  must  be  increased.  There  must 
be  some  teeth  put  into  this  law.  It  is  now  too  easy  for  employers 
to  get  around  the  law,  and  they  simply  have  no  incentive  to  com- 
ply. 

Punitive  or  liquidated  damages  over  and  above  the  60  days  of 
pay  would  go  a  long  way  toward  addressing  this  problem. 

Finally,  the  loopholes  and  ambiguities  have  created  gaping,  wide 
holes  to  allow  employers  to  legally  escape  the  notice  requirement 
so  that  no  case  can  even  be  filed  or,  if  filed,  is  summarily  dismissed 
by  the  courts. 
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One  management  side  lawyer  once  said  in  a  speech  he  was  giv- 
ing to  employers  about  the  WARN  Act  that  although  they  should 
be  aware  of  the  act,  they  don't  have  to  worry  too  much  because 
there  are  such  loopholes  large  enough  for  a  mack  truck  to  get 
through.  You  must  close  these  loopholes. 

Lower  the  threshold  requirements.  Redefine  the  six-month  re- 
quirement for  establishing  an  employment  loss.  Redefine  the  "sin- 
gle site  of  employment"  definition.  And  also  eliminate  the  part-time 
restriction  that  currently  exists  in  order  to  be  considered  as  one  of 
the  employees  toward  the  threshold. 

Obviously,  in  the  five  minutes  that  have  been  allotted  to  me,  I 
have  barely  touched  the  tip  of  the  iceberg.  But  I  welcome  any  ques- 
tions that  you  have.  I  urge  you  to  read  my  written  statement,  and 
I  would  request  that  it  be  made  part  of  the  record. 

Thank  you. 

Senator  Metzenbaum.  The  entire  statement  will  be  made  part  of 
the  record. 

[The  prepared  statement  of  Ms.  Hurwitz  may  be  found  in  addi- 
tional material.] 

Senator  Metzenbaum.  Ms.  Hurwitz,  we  would  appreciate  your 
advising  us  as  to  who  made  that  statement  about  the  number  of 
loopholes,  and  that  employers  don't  have  to  worry  about  it — if  you 
know. 

Ms.  Hurwitz.  He  was  a  lawyer.  He  worked  in  one  of  the  largest 
management  side  law  firms  in  the  city  of  Detroit.  Unfortunately, 
I  don't  remember  his  name  off  the  top  of  my  head. 

Senator  Metzenbaum.  If  you'd  be  good  enough  to  find  out  his 
name  and  advise  us  when  and  where  he  made  that  statement,  it 
might  help  us  in  our  deliberations. 

Ms.  Hurwitz.  I  certainly  will.  I  will  do  that  as  soon  as  I  return 
to  Detroit,  Senator. 

Senator  Metzenbaum.  Thank  you. 

Mr.  McHugh,  associate  general  counsel  for  the  UAW. 

Mr.  McHugh.  Thank  you,  Mr.  Chairman. 

I'd  like  to  thank  you  for  the  nice  things  you  said  about  the  UAW. 
I  have  a  longer  written  statement  which  I  do  ask  to  be  included 
in  the  record. 

Senator  Metzenbaum.  Without  objection,  all  the  statements  will 
be  included  in  the  record. 

Mr.  McHugh.  On  behalf  of  the  UAW,  I  also  wish  to  thank  you 
for  your  strong  leadership,  and  I  am  sure  from  the  statements  you 
have  made  so  far  today  that  we  are  going  to  continue  to  get  that 
strong  leadership  concerning  WARN  and  I  am  sure  many  other  is- 
sues. 

I  guess  one  of  the  advantages  of  speaking  toward  the  end  is  to 
be  able  to  hear  some  of  the  things  that  have  been  said  before.  I  am 
going  to  depart  somewhat  from  my  notes  and  try  to  respond  to 
some  of  the  things  we  have  heard  earlier,  both  from  some  of  the 
other  witnesses  and  also  from  some  of  the  questions  that  were 
raised  by  some  of  the  Senators. 

First,  I  listened  to  the  testimony  from  the  workers  who  have 
been  affected  by  this,  and  I  just  want  to  point  out  two  new  studies 
that  have  been  released  recently  that  find  statistical  relationships 
between  unemployment  and  public  health  effects. 
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Harvey  Brenner,  who  has  testified  before  and  whose  studies  were 
cited  in  the  legislative  history  of  WARN,  released  a  study  in  Octo- 
ber which  found  a  statistical  relationship  between  increased  unem- 
ployment and  mortality,  heart  attacks,  suicide,  homicide,  arrests, 
incarceration,  and  mental  hospital  admissions. 

The  Economic  Policy  Institute  also  released  a  study  in  October 
which  reported  that  a  one  percent  increase  in  the  unemployment 
rate  results  in  a  5.6  percent  increase  in  deaths  due  to  heart  at- 
tacks, a  6.7  percent  increase  in  deaths  due  to  homicide,  and  a  3.4 
percent  increase  in  violent  crimes  in  50  major  metropolitan  areas 
that  they  surveyed. 

We  heard  some  statements  from  the  dais  today  that  talked  about 
the  costs  to  employers  of  complying  with  this  statute,  and  I  just 
want  to  point  out  there  are  a  lot  of  costs  to  workers  who  are  being 
hit  by  these  dislocations,  and  I  don't  think  we  can  ignore  that  in 
the  calculation  of  what  we  want  to  require. 

The  other  thing  that  my  written  statement  makes  more  in-depth 
comment  about  that  I  want  to  talk  about  is  that  labor  economists 
have  been  able  to  measure  since  the  WARN  Act  was  enacted,  using 
the  BLS  dislocated  worker  survey,  some  of  the  effects  of  advance 
notice,  and  they  are  finding  definitely  a  statistical  relationship  be- 
tween receiving  advance  notice  and  avoiding  unemployment.  And  I 
think  that  this  is  important  in  terms  of  also  pointing  out  that  while 
there  are  definitely  some  costs  to  employers  to  comply  with  the 
statute,  there  are  definitely  some  benefits  that  are  flowing  to  their 
workers  as  a  result  of  that  cost  that  they  are  incurring. 

I  would  also  point  out  that  while  the  GAO  survey,  which  relies 
on  the  subjective  comments  of  employers  about  productivity  loss, 
was  mentioned,  that  there  is  nothing  in  the  literature  that  I  have 
reviewed  that  indicates  anything  objective  about  loss  of  productiv- 
ity as  a  result  of  advance  notice. 

Senator  Wofford's  comments  I  thought  were  well-taken  in  that 
it's  not  just  the  advance  notice;  it  is  the  employer's  attitude  and 
what  goes  with  that  advance  notice  that  also  dictates  a  lot  about 
how  their  workers  are  going  to  react  to  notice.  And  in  cases  such 
as  the  Volkswagen  case  which  he  mentioned,  where  the  employer 
is  taking  a  more  responsible  approach  to  things,  I  am  sure  that  you 
would  see  much  more  likelihood  of  having  an  increase  in  productiv- 
ity whore  the  employees  don't  just  feel  like  they  are  being  cast  out 
as  some  sort  of  usea  up  tool,  but  that  they  are  being  treated  with 
some  consideration  given  the  economic  constraints  that  the  em- 
ployer may  be  under. 

As  far  as  the  current  situation,  we  see  that  President  Clinton  is 
having  a  renewed  emphasis  on  retraining  and  assistance  to  dis- 
located workers,  and  certainly  we  feel  that  WARN,  a  revived  and 
improved  WARN,  would  be  a  key  component  to  that  new  emphasis. 

I  want  to  align  myself  totally  with  Julie  Hurwitz'  overall  com- 
ments as  to  her  recommendations  and  say  that  our  statement  also 
includes  very  similar  recommendations  for  WARN.  That  would  in- 
clude a  WARN  governmental  enforcement  role.  I  think  that  both 
Representative  Ford  and  Senator  Hatch  made  reference  to  the  fact 
that  in  some  cases,  employer  ignorance  may  be  contributing  to  the 
noncompliance  that  we  are  seeing.  I  think  that  very  well  may  be 
true,  but  I  think  it  is  not  consistent  to  basically  rely  on  employer 
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ignorance  and  at  the  same  time  fight  against  a  government  en- 
forcement role  which  would  have  responsibility  to  ensure  that  em- 
ployers are  aware  of  what  their  responsibilities  are  and  also  to 
make  sure  that  workers  are  knowledgeable  about  what  their  rights 
are.  So  that  would  be  one  reason  to  nave  a  governmental  enforce- 
ment role. 

In  addition,  as  you  see  from  the  Smith  Corona  testimony  today, 
there  is  a  need  to  have  a  government  agency  that  can  have  some 
investigative  role  to  determine  whether  a  WARN  Act  violation  in 
fact  has  occurred,  because  it  is  really  not  possible  for  workers,  es- 
pecially in  a  nonunionized  situation,  to  get  the  information  to  just 
determine  whether  in  fact — for  example,  some  workers  don't  know 
how  many  workers  there  are  totally  in  a  plant.  They  don't  know — 
they  know  there  was  a  layoff  on  a  certain  day,  but  how  are  they 
to  know  how  many  workers  were  laid  off  on  that  day? 

Therefore,  if  you  don't  know  that,  you  can't  answer  the  question 
of  whether  a  mass  layoff  has  occurred. 

Let  me  just  mention  one  case  that  the  UAW  was  involved  in,  the 
Shadyside  Stamping  case,  which  occurred  in  Ohio.  We  have  a 
worker  from  the  Shadyside  situation  who  is  going  to  provide  a  writ- 
ten statement  for  the  record,  but  he  has  now  been  reemployed  and 
is  going  to  school  in  the  evening,  and  it  just  was  not  possible  for 
him  to  appear  here  as  a  witness  today. 

Shadyside  really  illustrates  two  problems.  The  facts  of 
Shadyside — if  you  are  going  to  permit  me  to  continue  despite  the 
red  light 

Senator  Metzenbaum.  Not  very  long. 

Mr.  McHugh.  — OK — were  that  very  short,  cursory  notices  were 

Erovided  to  the  union  without  any  of  tne  specificity  that  is  required 
y  the  Department  of  Labor  regulations. 

Two  of  the  layoffs  that  occurred  did  not  meet  the  threshold,  and 
one  did.  As  a  result,  the  two  that  didn't  meet  the  threshold  were 
not  included  under  WARN,  because  under  section  3(d),  the  90-day 
provision  that  requires  aggregation  of  layoffs — each  of  those  have 
to  be  below  the  thresholds  for  them  to  be  aggregated.  That's  a  prob- 
lem we  would  like  to  see  solved. 

The  bigger  problem  that  is  illustrated  by  Shadyside  is  the  whole 
case  was  dismissed  because  of  the  alleged  good  faith  of  the  em- 
ployer, and  we  don't  feel  that  the  employer's  behavior  in  this  case 
indicated  good  faith  compliance  with  WARN,  and  that  it  definitely 
is  a  problem  to  have  the  entire  lawsuit  dismissed.  I  think  it  went 
beyond  what  Congress'  intent  was  in  providing  the  good  faith. 

So,  since  you  told  me  you  didn't  want  me  to  go  very  long,  I'll  cer- 
tainly try  to  comply.  I  appreciate  the  opportunity  to  testify,  and  we 
do  look  forward  to  working  with  the  subcommittee  on  getting  some 
movement  on  this  improved  WARN. 

Thank  you. 

[The  prepared  statement  of  Mr.  McHugh  may  be  found  in  addi- 
tional material.] 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  McHugh. 

Ms.  Cigainero. 

Ms.  Cigainero.  Senator  Metzenbaum,  it  is  a  pleasure  to  be  with 
you  today  to  discuss  how  WARN  impacts  the  State  of  Texas  and 
the  ability  to  provide  dislocated  worker  services  in  this  country. 
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I  am  associated  with  the  National  Association  of  State  JTPA  Li- 
aisons, and  while  our  association  has  not  taken  a  position  on 
changes  to  the  WARN  Act,  we  have  discussed  this  matter  even  as 
recently  as  yesterday.  This  is  a  difficult  issue  on  which  to  develop 
consensus,  and  we  appreciate  the  challenge  before  the  committee. 

So  today  I  will  speak  primarily  of  our  experiences  in  Texas,  al- 
though I  will  recommend  to  your  attention  national  research  on 
this  issue,  and  I  will  summarize  my  remarks  and  try  to  speak  only 
to  areas  tnat  have  not  been  covered  by  other  panel  members. 

Texas  is  in  many  ways  a  good  example  in  terms  of  States  to  look 
at  because  our  size  gives  us  experience  working  in  the  urban  areas 
as  well  as  many  rural  communities.  We  have  had  a  tremendous 
amount  of  dislocation  based  upon  defense  procurement  reductions. 
And  on  an  annual  average,  we  have  over  200  WARN  notices  re- 
ported into  our  WARN  database,  and  since  the  inception  of  the 
WARN  database,  we  have  had  over  80,000  Texans  laid  off  and  re- 
corded within  the  WARN  database. 

Our  experiences  in  managing  dislocated  worker  services  very 
much  reflect  a  lot  of  the  information  you  heard  from  the  Govern- 
ment Accounting  Office  this  morning.  We  find  that  most  employers 
view  the  WARN  Act  as  a  benefit  because  they  are  as  interested  as 
anyone  in  seeing  their  employees  put  back  to  work  as  soon  as  pos- 
sible. They  are  typically  impressed  with  the  service  that  rapid  re- 
sponse can  provide,  ana  I  think  they  find  the  provision  of  rapid  re- 
sponse a  benefit  to  them  as  employers  as  well  as  to  their  employ- 
ees. 

Certainly,  for  the  providers  of  dislocated  worker  services,  the 
WARN  Act  has  been  a  tremendous  benefit  in  that  it  allows  suffi- 
cient time  for  the  State  as  well  as  local  organizations  to  plan,  staff 
and  budget  for  services  for  affected  workers. 

When  I  first  joined  the  Texas  Department  of  Commerce  and  as- 
sumed responsibility  for  dislocated  worker  services,  the  General 
Dynamics  plant  in  Fort  Worth  was  in  the  midst  of  laying  off  work- 
ers from  the  F16  production,  and  there  was  a  stagger  of  layoffs 
that  was  occurring  almost  on  a  weekly  basis.  Right  in  the  middle 
of  the  F16  layoff,  all  in  1  day,  approximately  3,400  workers  were 
laid  off  without  any  notice  as  cancellation  of  the  A12  contract  was 
received. 

At  the  State  level  as  well  as  the  local  service  provision  level, 
there  was  confusion,  panic  and  chaos,  and  it  took  us  literally  three 
to  4  months  to  bring  any  order  to  the  situation;  and  in  the  mean- 
while, workers  were  dispersed  and  remained  unaware  of  any  serv- 
ices that  were  available  to  them  and  suffered  needlessly  for  longer 
periods  of  time. 

And  employees — certainly,  it  is  our  experience  that  employees  re- 
turn to  the  workplace  and  therefore  utilize  their  UI  benefits  for  a 
shorter  period  of  time  when  there  is  early  intervention  that  is  pro- 
vided by  the  WARN  Act. 

We  would  like  to  bring  to  your  attention  research  that  was  con- 
ducted for  the  Department  of  Labor  by  SRI  International  in  their 
study  of  the  implementation  of  the  Economic  Dislocation  and  Work- 
er Adjustment  Assistance  Act.  In  their  study,  they  show  that  dis- 
located worker  characteristics  show  that  workers  typically  experi- 
ence significant  psychological  stress  in  response  to  tne  layoff;  that 
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these  workers  have  little  recent  information  about  labor  market  op- 
portunities, and  they  do  not  have  recent  experience  in  looking  for 
a  job. 

Therefore,  this  research  concludes  that  they  need  early  interven- 
tion services  before  or  as  soon  as  possible  after  the  layoff,  they 
need  current  labor  market  information,  and  they  need  assistance  in 
developing  a  specific  plan  for  reemployment. 

In  addition,  in  the  research  already  referenced  by  John  Portz  of 
Northeastern  University,  his  survey  of  dislocated  worker  units,  ap- 
proximately 35  States  responded  to  his  survey.  The  dislocated 
worker  units  in  these  States  identified  those  factors  that  limited  ef- 
fectiveness of  the  WARN  Act  as  the  weak  legal  sanctions  associated 
with  the  law,  the  weak  court  enforcement  provisions,  as  well  as  the 
numerous  loopholes  already  referenced  by  other  speakers.  They 
recommend  in  this  survey,  and  in  Texas  we  support  the  concepts 
of  increased  penalties  for  noncompliance,  designating  the  Depart- 
ment of  Labor  as  an  enforcement  agency  with  legal  sanctions,  and 
expanding  the  coverage  to  companies  with  50  or  more  employees. 

There  is  an  additional  recommendation  that  I'd  like  to  bring  to 
your  attention,  and  that  is  that  I  would  suggest  that  Department 
of  Labor  either  require  or  encourage  all  Title  III  or  dislocated  work- 
er programs  operating  Job  Training  Partnership  Act  services  to  re- 
port their  participants  by  layoff  events,  so  that  we  can  show  on  an 
event  or  layoff  by  layoff  basis  what  results  we  are  getting,  and  we 
can  give  you  very  strong,  hard  data  on  what  the  early  intervention 
does  in  comparison  to  other  layoff  situations. 

[The  prepared  statement  of  Ms.  Cigainero  follows:] 

Prepared  Statement  of  Barbara  Cigainero 

Chairman,  members  of  the  subcommittee.  It  is  a  pleasure  to  come  before  you 
today  to  discuss  how  the  Warn  Act  impacts  the  State  of  Texas  and  the  Nation  as 
a  whole. 

In  many  ways,  Texas  is  a  barometer  of  dislocation  activity  and  its  impacts  on  the 
State,  the  community  and  the  individual.  We  have  rural  areas,  lumber  industry, 
high  technology,  metroplex  areas,  all  affected  by  today's  economy.  Texas  has  vastly 
different  populations  with  specialized  skills,  high  wages  and  low  levels  of  education. 
There  are  men  and  women  with  advanced  degrees  in  declining  occupations.  Workers 
with  over  15  years  with  the  same  company  who  suddenly  find  themselves  on  the 
street  with  no  advance  warning. 

Much  needed  reform  in  other  areas  of  compliance  such  as  NAFTA,  the  Clean  Air 
Act,  the  Endangered  Species  Act,  change  the  way  our  country  does  business  and 
change  the  face  of  dislocations  in  our  Nation.  The  WARN  Act  becomes  even  more 
critical  at  this  point  because  these  long  term  benefits  will  be  accompanied,  in  the 
short  term,  by  dislocations. 

With  adherence  to  the  WARN  Act,  our  State  dislocated  worker  unit  is  able  to  es- 
tablish a  relationship  with  company  officials  and  employee  representatives,  is  able 
to  work  with  the  local  service  providers  to  plan  budgets,  survey  those  to  be  dis- 
located, gather  support  from  other  community  service  agencies.  This  translates  into 
quicker  reentry  into  the  job  market,  lessened  unemployment  insurance  claims,  sav- 
ings in  social  service  programs  such  as  AFDC,  and  Food  Stamps,  and  create  an  en- 
vironment where  the  negative  impact  to  employees  and  employers  is  lessened  when 
possible. 

Without  compliance,  we  open  the  morning  newspaper  and  learn  of  another  1,100 
people  who  have  been  laid  off  without  notice,  without  hope,  and  without  the  knowl- 
edge to  access  the  title  HI  program. 

The  capability  of  Texas'  WARN  database  system  enables  State  administrators  to 
track  layoffs  by  industry,  to  include  impact  due  to  Clean  Air  Act,  NAFTA,  TRA/TAA, 
or  cutbacks  in  defense  spending;  by  substate  area;  by  county;  by  city.  Such  variety 
of  reports  then  allows  for  trends  analyses  and  identification  of  pocket  of  specific  lay- 
offs. Detailed  database  information  tracks  the  State's  responsiveness  to  each  disloca- 
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tion.  Responsiveness  is  a  critical  factor;  all  reported  WARNs  in  Texas  are  contacted 
within  48  working  hours,  with  most  formal  on-site  meetings  held  within  5  to  7 
working  days. 

Since  May  1990,  in  Texas  alone,  approximately  80,000  dislocations  have  been  re- 
ported to  the  Texas  WARN  database  system.  Effective  July  1,  1993,  the  Texas  State 
manage  information  tracking  system  will  allow  for  the  tracking  of  every  reported 
WARN  project  and  participant  throughout  the  entire  system. 

Such  tracking  is  critical,  especially  when  such  numbers  are  the  norm  rather  than 
the  exception  to  the  rule. 

There  are  success  stories  in  even  the  worst  situations.  However,  the  reality  of  clo- 
sures without  WARN  compliance  is  that  neither  the  State  nor  local  service  provider 
can  properly  staff,  plan,  or  budget  for  such  projects.  Their  ongoing  programs  are 
dramatically  impacted.  The  very  real  issues  of  crisis  management,  family  abuse  pre- 
vention, suicide  prevention,  loss  of  adequate  medical  care  cannot  be  properly  ad- 
dressed. Mass  closures  and  dislocations  without  advance  notice  overcome  even  the 
best  program  design  and  result  in  long  waiting  periods  for  those  desperately  in  need 
of  our  help  # 

For  instance,  a  major  metropolitan  newspaper  closed  without  notice  one  Sunday 
dislocating  over  1,000  people.  Being  unable  to  address  either  the  company  officials 
or  the  affected  workers,  a  communitywide  effort  to  reach  the  employees  was  largely 
impacted. 

Much  State  emergency  money  was  funneled  into  the  project;  to  date,  less  than  10 
percent  of  the  work  force  has  attempted  to  access  the  JTPA  title  III  program 

In  the  defense  arena,  a  large  defense  contractor  laid  off  approximately  3,000  indi- 
viduals without  warning.  This  disrupted  the  substate  area's  ability  to  continue  busi- 
ness as  usual,  thousands  were  never  made  aware  of  the  program,  and  the  State  was 
forced  to  reduce  service  to  other  areas  of  need. 

The  good  news  is  that  compliance  with  the  WARN  Act  can  create  minor  miracles. 
An  assembly  manufacturer  in  a  central  Texas  metroplex  area  closed.  With  advance 
notice,  the  State  was  able  to  reach  all  530  individuals,  identify  their  areas  of  need, 
and  create  customized  training  for  those  who  qualified.  This  early  intervention  en- 
abled the  substate  area  to  design  individualized  training  suitable  to  raising  stand- 
ards of  living  and  return  those  dislocated  to  the  work  force  in  the  shortest  time  pos- 
sible. 

In  closing,  we  strongly  recommend,  based  upon  State  and  national  trends  of  non- 
compliance, that  enforcement  of  the  WARN  Act  be  handled  by  an  appropriate  Fed- 
eral enforcement  entity  and  that  reform  in  the  language  of  the  WARN  Act  leave  no 
room  for  misunderstanding  or  misuse. 

Senator  Metzenbaum.  Thank  you  very  much. 

I  will  say  to  all  of  you  that  GAO  found  that  roughly  two-thirds 
of  the  employers  covered  by  the  WARN  Act — two-thirds  of  those 
covered — gave  their  workers  less  than  60  days'  notice  or  no  notice 
at  all.  Frankly,  I  don't  care  what  the  law  is;  that's  an  incredible 
rate  of  noncompliance. 

Do  any  of  you  have  any  observations  as  to  why  so  few  firms  have 
complied  with  the  law? 

Ms.  Hurwitz.  I  must  say,  quite  frankly,  that  every  time  I  hear 
that  statistic,  I  am  shocked.  The  requirements  of  the  WARN  Act 
are  so  straightforward  and  so  nonintrusive  that  the  only  conclusion 
I  have  been  able  to  reach  is  one  of  an  ideological  nature,  as  opposed 
to  any  kind  of  practical  or  economic  reason. 

Senator  Metzenbaum.  Ms.  Hurwitz,  according  to  the  BLS,  over 
10,000  WARN  notices  have  been  filed  with  State  officials  since 
WARN  took  effect,  but  based  on  GAO's  finding  of  46  percent  com- 
pliance rate,  for  every  company  that  gave  notice,  there  is  one  cov- 
ered employer  that  did  not.  That  means  that  there  have  been  at 
least  10,000  violations  of  the  act. 

At  the  same  time,  there  have  been  only  a  few  dozen  WARN  Act 
lawsuits.  Why  have  99  percent  of  these  violations  gone  unenforced, 
and  why  haven't  more  class  action  suits  been  filed  on  behalf  of  the 
employees? 
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Ms.  Hurwitz.  There  are  several  reasons  for  the  failure  of  the 
civil  action  enforcement  mechanism  to  work  effectively.  One  is  that 
many  workers  simply  do  not  know  their  rights  under  this  law.  I 
have  met  with  literally  hundreds  and  hundreds  of  dislocated  work- 
ers over  the  past  2  years  who  have  contacted  the  Sugar  Law  Cen- 
ter because  of  the  acts  of  one  former  coworker,  who  by  some  coinci- 
dence happened  to  find  out  about  this  law.  And  every  time  I  meet 
with  these  coworkers,  the  first  question  I  ask  them  is  how  many 
of  you  have  ever  heard  of  the  WARN  Act — and  literally,  I  can  count 
on  one  hand  the  number  of  people  out  of  all  of  these  who  even 
know  about  the  existence  of  the  WARN  Act. 

Senator  Metzenbaum.  Mr.  McHugh,  you  come  from  one  of  the 
most  respected  labor  unions  in  the  country.  We  aren't  talking  about 
small  employers;  we  have  to  be  talking  aoout  a  certain  substantial 
number  of  union  organized  employers.  I  have  difficulty  in  under- 
standing why  more  lawsuits  have  not  been  filed. 

Mr.  McHugh.  One  thing  I  have  noticed  is  there  are  23  cases,  I 
believe — of  course,  I  did  not  have  the  list  of  66  cases  that  the  GAO 
had  until  today— -out  of  the  23  cases  that  have  been  reported  one 
way  or  the  other  where  I  could  look  at  them,  13  of  them  did  involve 
unions.  And  as  you  know,  only  about  16  percent  of  the  work  force 
is  unionized.  So  I  think  we  are  seeing  that 

Senator  Metzenbaum.  Yes,  but  when  you  are  talking  about  the 
big  employers,  a  greater  percentage  of  the  work  force  is  unionized. 

Mr.  McHugh.  That  would  be  true.  But  you  are  seeing  over  50 
percent  of  the  lawsuits  do  involve  unions.  So  I  do  think  that  the 
unionized  workers  are  getting  better  access  to  the  enforcement 
mechanism.  Not  all  unions  have  the  resources  that  the  UAW  does 
to  put  into  advising  workers  of  WARN  or  many  of  the  other  labor 
statutes. 

Now,  after  the  statute  passed,  we  did  a  pamphlet  called  "Your 
Right  to  be  WARNed."  We  made  about  15,000  copies  of  it  and  cir- 
culated them  to  all  our  local  leadership.  It  has  been  used  by  other 
unions,  it  has  been  used  by  the  Sugar  Project.  But  there  hasn't 
been  perhaps  the  attention  paid  to  it  that  there  should  be,  and  I 
think  that  points  out  the  need  for  having  a  government  agency  that 
has  some  role  in  not  only  educating  the  unionized  portion  of  the 
work  force,  but  the  nonunionized  portion  of  the  work  force,  which 
we  of  course  cannot  reach. 

Senator  Metzenbaum.  There's  something  that  I  am  missing.  I 
used  to  practice  law  before  I  came  to  the  U.S.  Senate.  I  was  a  labor 
lawyer,  and  I  was  general  counsel  for  the  AFL-CIO  in  Ohio  and 
any  number  of  other  labor  organizations.  And  lawyers  practice  law, 
make  a  living  out  of  doing  it.  And  as  I  see  it,  the  amounts  involved 
are  sufficient  that  I  would  think  that  there  would  be  more  class  ac- 
tion lawsuits  filed  because  you  are  talking  about  substantial  dam- 
ages; you  are  talking  about  the  wages  for  60  days,  you  are  talking 
about  the  wages  for  100  employees,  and  it  starts  to  add  up  to  sig- 
nificant amounts. 

There  are  some  groups  of  organized  labor  lawyers  who  meet  reg- 
ularly together.  I  am  wondering  why  the  subject  has  never  been 
discussed  or  brought  up,  or  why  there  hasn't  been  more  impetus. 
If  anything,  I  think  the  Labor  Department  ought  to  have  some  en- 
forcement rights,  and  I  think  there  ought  to  be  notices  posted  on 
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the  walls  in  plants.  But  I  just  have  to  believe  that  somehow,  there 
is  something  I'm  missing  here.  To  say  they  don't  have  the  money 
to  do  it — it  doesn't  cost  that  much  money  to  bring  the  lawsuit  and 
get  into  court,  and  it  isn't  that  complicated  a  kind  of  issue  that  it 
ought  to  be  that  difficult  to  try.  You  don't  have  to  hire  17  doctors 
to  testify.  You  don't  have  to  hire  40  economists.  You  don't  have  to 
do  much  at  all.  The  facts  speak  for  themselves.  I'm  at  a  loss. 

You  look  like  you  are  bursting  with  information,  Ms.  Hurwitz.  Go 
ahead. 

Ms.  Hurwitz.  I  really  want  to  address  that,  and  I  want  to  pref- 
ace my  answer  by  saying  that  more  and  more  lawyers  are  seeing 
the  potential  for  getting  involved  in  this  area.  That's  true.  How- 
ever, relatively  speaking,  there  are  still  tremendous  impediments 
to  the  cost-benefit  analysis,  if  you  will,  when  lawyers  take  a  look 
at  these  cases  for  purposes  of  potentially  representing  dislocated 
workers. 

Senator  Metzenbaum.  Explain  that  to  me. 

Ms.  Hurwitz.  I  will  try  to.  First,  the  relief  itself— well,  let's  talk 
about  the  class  action  and  the  potential  for  large  recovery.  Many 
lawyers  who  are  in  a  position  to  consider  representing  workers  in 
a  class  action  or  representing  workers  at  all,  who  would  be  inter- 
ested in  representing  workers  in  these  types  of  cases,  are  relatively 
small  practitioners.  Class  action  litigation  is  a  fairly  complicated 
and  administratively  overwhelming  prospect  for  many  of  the  law- 
yers who  would  otherwise  be  very  interested  in  pursuing  these 
types  of  cases. 

It  is  also  further  complicated  by  the  fact  that  although  at  first 
glance — and  I  agree  with  you,  these  cases  should  not  be  com- 
plicated— but  in  my  experience — and  we  now  have  six  cases  of  our 
own  that  we  are  handling,  and  we  are  in  touch  with  scores  of  other 
cases  around  the  country — the  employers  are  vigorously,  vigorously 
defending  these  cases.  The  employers  would  much  rather  spend 
hundreds  of  thousands  of  dollars  defending  these  cases 

Senator  Metzenbaum.  What  is  the  nature  of  their  defense? 

Ms.  Hurwitz.  Everything  you  can  think  of,  from  discovery  issues; 
they  are  fighting  and  litigating  to  the  fullest  extent  of  the  law  cer- 
tification of  classes;  they  are  litigating  and  fighting  to  the  fullest 
extent  of  the  law  statute  of  limitations  questions;  they  are  chal- 
lenging the  constitutionality  of  the  act;  they  are  challenging  the 
way  in  which  the  damages  should  be  calculated;  they  are  using  the 
"faltering  company"  exception  almost  to  the  point  of  absurdity. 

We  are  involved  right  now  in  a  case  in  which  a  company,  the  De- 
troit Coat  Corp. — without  getting  into  too  many  of  the  details — we 
have  now  been  in  litigation  for  almost  a  year,  and  the  evidence 
that  we  have  been  able  to  get,  however  limited  it  is,  they  are  fight- 
ing it  to  the  hilt.  We  will  be  forced  to  go  to  trial  in  this  case. 

In  addition,  the  Federal  courts,  as  you  probably  know  these  days, 
the  composition  of  the  Federal  bench  is  very  much  leaning  toward 
narrowly  construing  whatever  ambiguous  provisions  there  are 
within  the  act,  despite  the  clear  legislative  intent  to  have  this  act 
liberally  construed. 

And  there  is  a  legitimate  concern  that  many  lawyers  have 
around  Rule  11  sanctions.  There  are  prefiling  problems.  As  I  be- 
lieve Mr.  McHugh  mentioned  and  what  we  heard  from  the  Smith 
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Corona  case,  many  of  these  mass  layoff  situations,  the  lawyers,  be- 
cause they  can't  get  the  information  they  need  to  even  know  wheth- 
er a  violation  has  occurred,  are  not  willing  to  file  suit  for  fear  of 
sanctions  being  imposed  against  them. 

Also,  what  potential  attorneys'  fees  and  cost  recoveries  there  are 
within  the  act,  that  is  discretionary,  and  with  the  recent  U.S.  Su- 
preme Court  case  of  Farrar  v.  Hobbe,  that  discretion  by  the  courts 
is  now  broader  than  it  ever  has  been.  So  there  is  not  even  a  guar- 
antee that  attorneys'  fees  and  costs  would  be  awarded  in  the  event 
of  a  victory  in  these  cases. 

Senator  Metzenbaum.  Are  there  any  cases  in  which  the  courts 
have  refused  to  award  fees? 

Ms.  Hurwitz.  There  is  a  recent  case — up  until  about  2  months 
ago,  it  was  the  general  rule  that  as  a  prevailing  plaintiff,  you  basi- 
cally have  an  automatic  right  to  recover  fees  and  costs,  and  the 
only  question  is  how  much. 

Now,  since  Justice  Thomas  has  issued  the  opinion  of  Farrar  v. 
Hobbe,  even  if  you  are  a  prevailing  plaintiff  in  an  action  in  which 
attorneys'  fees  are  recoverable,  the  courts  have  much  broader  dis- 
cretion to  completely  reject  a  claim  for  attorneys'  fees.  That's  a  very 
new  development  in  the  law,  and  it  is  one  that  is  of  much  concern 
to  many  plaintiffs'  lawyers  who  would  consider  taking  these  cases 
on. 

Senator  Metzenbaum.  Have  there  been  some  cases  where  the 
plaintiffs  have  prevailed,  but  the  courts  have  refused  to  pay  them? 

Ms.  Hurwitz.  Absolutely — oh,  in  WARN  Act  cases? 

Senator  Metzenbaum.  Yes. 

Ms.  Hurwitz.  Rick  can  speak  to  that. 

Mr.  McHugh.  Senator,  in  a  case  involving  the  steelworkers, 
North  Star  Steel  Co.,  eight  individual  employment  rights  cases 
(BNA)  129  (1992),  the  union  defeated  a  good  faith  assertion  and  did 
establish  a  WARN  violation,  but  the  court  denied  fees  to  the 
union's  attorneys  because  they  said  the  employer  did  not  litigate  in 
bad  faith,  vexatiously,  or  for  oppressive  reasons,  and  they  distin- 
guished the  case  from  a  case  under  Title  VII  of  the  Civil  Rights 
Act,  which  I  believe  is  probably  what  the  Senator  had  in  mind 
when  the  Senator  put  the  attorneys'  fees  provision  in  the  law,  and 
said  that  they  had  broad  boundaries  and  discretion  in  awarding  at- 
torneys' fees  and  denied  fees.  That's  one  case. 

Senator  Metzenbaum.  They  held  for  the  plaintiff  but  refused  to 
provide  attorneys'  fees? 

Mr.  McHugh.  Yes,  that's  correct. 

Senator  Metzenbaum.  How  big  a  finding  was  it  for  the  plain- 
tiffs? 

Mr.  McHugh.  I  don't  know  what  the  monetary  award  was.  I 
know  that  it  was  a  small  plant;  they  closed  without  notice,  and 
they  contended  that  they  were  under  the  "faltering  business"  ex- 
ception, and  they  lost  that.  I  know  that  because  there  is  an  earlier 
decision  in  the  case  involving  that. 

Ms.  Hurwitz.  The  cases  which  are  brought  by  unions  are  not 
contingency  fee  cases  as  a  general  rule.  The  contingency  fee  cases 
that  we  are  involved  in  at  the  Sugar  Law  Center  are  the  cases  in 
which  either  their  unions  have  not  represented  them,  or  they  are 
simply  not  union  workers.  The  cases  in  which  we  are  working  on 
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behalf  of  a  union,  there  is  no  contingency  agreement  with  the 

workers. 

Mr.  McHugh.  Senator,  I  think  the  case  that  you  have  in  your 
mind  when  you  ask  the  question  of  why  aren't  more  cases  being 
brought^like  a  plant  closing,  no  notice  has  been  given,  everybody 
knows  the  plant  has  closed,  and  therefore  why  isn't  someone 
suing— and  I  think  that  those  cases  probably  are  the  ones  that 
probably  are  being  litigated.  The  ones  that  are  not  being  litigated, 
as  the  GAO  found,  where  most  of  the  exceptions  to  notice  are  being 
claimed,  involve  the  mass  layoff  area.  And  it  is  very  difficult,  even 
when  I  have  an  international  representative  from  the  UAW  call  me 
up  with  a  potential  WARN  violation  situation,  it  is  very  difficult. 
You  have  to  know  pretty  exactly  what  the  total  number  of  employ- 
ees are  in  the  plant,  not  just  in  the  bargaining  unit,  but  all  the 
people  at  that  site  of  employment,  and  then  you  have  to  also  know 
exactly  how  many  people  have  been  laid  off  to  see  if  you  make  this 
one-third  requirement.  And  in  many  cases,  it  is  just  not  that  easy 
to  find  out,  even  with  the  union;  and  in  a  nonunion  situation  where 
you  are  completely  outside  the  plant,  you  are  a  lawyer,  and  you 
have  workers  in  your  office  saying,  "We  want  to  find  out  if  our 
rights  have  been  violated,"  the  employer  is  not  going  to  cooperate 
to  help  you  find  out  the  information  that  is  needed  to  bring  a  law- 
suit. 

Senator  Metzenbaum.  It  seems  to  me  in  that  case,  if  I  were  the 
lawyer,  I  would  call  the  company  and  ask  them  the  number,  and 
if  they  said  they  wouldn't  give  me  the  number,  I  would  file  a  law- 
suit against  them  and  attach  interrogatories  to  the  complaint. 

Mr.  McHugh.  One  of  the  things  that  is  required  now  under  Rule 
11  is  that  you  have  to  make  a  prefiling  inquiry,  and  basically, 
when  you  put  your  signature  on  the  complaint,  you  are  making  a 
statement  that  you  have  a  good  faith  basis  for  making  the  allega- 
tions in  the  complaint.  And  if  you  don't  have  that,  you  can  be  as- 
sessed fees  personally,  or  your  clients  can  be  hit  for  the  fees.  And 
normally,  when  you  have  unemployed  workers,  they  are  not  inter- 
ested in  taking  tnat  risk. 

Senator  Metzenbaum.  Rule  11  can  be  a  problem,  did  vou  say? 

Mr.  McHugh.  Rule  11  is  a  Federal  Rule  of  Civil  Procedure  that 
was  amended  in  1983  to  provide  that — in  the  old  days,  unless  you 
really  did  something  in  bad  faith,  you  wouldn't  get  fees  assessed 
against  you.  But  under  the  new  Rule  11,  the  standard  is  a  reason- 
ableness standard.  Therefore,  if  a  court  in  its  wisdom  determines 
a  year  or  two  down  the  pike  that  you  weren't  acting  reasonably 
when  you  started  the  lawsuit,  then  you  can  be  assessed  the  cost 

of  the  lawsuit. 

Senator  Metzenbaum.  It  seems  to  me  that's  pretty  easily  han- 
dled. You  write  a  letter  to  the  company  and  you  ask  how  many  peo- 
ple are  laid  off,  and  what's  the  total  number  of  employees,  and  the 
company  either  replies,  or  they  refuse  to  give  you  the  information. 
If  they  refuse  to  give  it,  you  file  your  complaint,  and  you  indicate 
in  your  complaint  that  you  attempt  to  define  it,  but  you  aren't  cer- 
tain what  the  facts  are,  and  therefore  you  are  filing  the  complaint, 
and  you  attach  the  interrogatories,  and  it  seems  to  me  that  you  are 
on  your  way. 
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Ms.  Hurwitz.  Senator,  that  was  discussed  and  considered  very 
seriously  in  the  Smith  Corona  case  that  you  heard  testimony  about 
earlier,  and  I  was  personally  in  regular  contact  with  a  lawyer  in 
the  Upstate  New  York  area  who  was  very  seriously  considering 
representing  these  workers  and  attempting  to  do  exactly  what  you 
are  suggesting. 

The  problems  that  come  into  play,  especially  when  you  are  deal- 
ing with  a  group  of  people  who  have  just  had  their  livelihoods 
wiped  out  from  them,  who  do  not  have  the  resources  to  pay  the 
costs  of  fees,  you  are  dealing  with  relatively  small  practitioners 
who,  in  order  to  invest  the  resources  and  in  order  to  file  a  suit,  ba- 
sically, the  lawyer  has  to  agree  to  advance  all  the  costs  of  that  case 
because  even  a  $10  contribution  toward  the  costs  of  litigation  for 
a  group  of  people  who  don't  have  any  income  is  a  hardship  for 
them. 

And  ultimately,  this  lawyer  pondered  on  it  for  months,  literally. 
She  was  very  troubled  by  this  whole  situation.  She  tried  to  get  the 
information  from  the  company.  The  company  was  not  forthcoming, 
and  she  was  frightened;  she  was  afraid  to  take  the  risk  because  of 
these  Rule  11  sanctions  and  the  costs  of  time  and  resources  that 
her  firm  would  have  to  invest  in  such  a  case  when  the  outcome  was 
so  uncertain — even  to  know  whether  there  was  a  viable  claim. 

Senator  Metzenbaum.  OK  Thank  you  very  much.  You  have 
opened  my  eyes  with  respect  to  these  class  action  suits.  Ms. 
Cigainero,  in  a  report  issued  several  years  ago,  the  Office  of  Tech- 
nology Assessment  concluded  that  workers  are  far  more  likely  to 
participate  in  a  dislocated  worker  program  when  it  is  set  up  before 
they  lose  their  jobs.  Have  you  found  that  to  be  the  case  in  Texas? 

Ms.  Cigainero.  Overwhelmingly,  Senator.  What  we  find  out 
when  we  become  aware  of  a  layoff,  and  it  has  been  a  closure  and 
no  notice  has  been  given,  is  that  we  cannot  find  those  workers. 
Making  contact  with  them,  letting  them  know  what  services  are 
available  becomes  just  an  absolutely  overwhelming  task. 

The  other  situation  that  every  State  deals  with  is  that  the  fund- 
ing that  is  provided  in  the  Title  III  dislocated  services  under  the 
Job  Training  Partnership  Act  program  is  only  sufficient  to  serve 
approximately  5  percent  of  the  eligible  population,  so  there  is  not 
a  big  incentive  at  the  local  level  to  go  looking  for  workers,  because 
you  always  have  more  workers  than  you  have  funds  available  to 
serve. 

Senator  Metzenbaum.  According  to  an  article  that  appeared  in 
Legal  Times  in  1991,  quote,  "State  regulators  say  that  WARN  has 
become  a  dead  letter,  largely  because  the  government  takes  no  ac- 
tion of  its  own  against  employers  who  break  the  law." 

To  what  extent  would  you  agree? 

Ms.  Cigainero.  We  have  experiences,  and  I  have  talked  to  other 
State  administrators  who  have  similar  experiences,  of  major  com- 
panies that  seem  to  be  in  very  clear  violation  of  the  WARN  Act 
without  any  sort  of  action  being  taken  against  them.  So  there 
seems  to  be  an  attitude  that  there  is  not  a  great  deal  of  risk  associ- 
ated with  violation  of  the  WARN  Act. 

Senator  Metzenbaum.  In  a  1992  survey  compiled  by  North- 
eastern University  Professor  John  Portz,  State  dislocated  worker 
units  consistently  agreed  that  lowering  the  coverage  thresholds,  in- 
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creasing  penalties  for  noncompliance,  and  providing  for  Depart- 
ment of  Labor  law  enforcement  would  increase  the  WARN  Act's  ef- 
fectiveness. 

Do  you  agree  with  his  recommendations,  or  are  there  others  that 
you  would  like  to  add? 

Ms.  Cigainero.  We  agree  with  those  recommendations.  We 
would  also  suggest  there  needs  to  be  further  definition  of  the  term, 
"single  site,"  within  the  law.  We  are  very  concerned  with  the  im- 
pact on  individuals  who  are  considered  to  be  temporary  employees. 
If  you  have  someone  who  has  only  worked  for  the  company  for  5 
months,  and  they  are  laid  off  because  they  haven't  been  employed 
for  6  months,  even  though  they  worked  40  hours  a  week,  they  are 
not  covered.  They  are  considered  part-time  employees.  That  affects 
them  in  terms  of  receiving  Title  III  services  as  well. 

Senator  Metzenbaum.  I  want  to  thank  this  panel  very  much. 
You  have  been  extremely  helpful.  We  will  keep  this  record  open  for 
an  additional  2  weeks.  Thank  you  very  much  for  your  cooperation. 
I  am  sure  my  staff  will  be  in  further  touch  with  you. 

Mr.  McHugh.  Thank  you,  Senator. 

Ms.  Hurwitz.  Thank  you,  Senator. 

[Additional  material  follows.] 
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Additional  Material 

WARN  and  Public  Policy:  Design  and  Implementation  of  the  Federal  Plant 

Closing  Law 

CBy  John  Porta) 

Business  closings  are  a  sign  of  the  times.   Rusting 
smokestacks  and  shuttered  factories  are  joined  by  vacant  office 
buildings  and  dying  commercial  districts.   New  businesses  are 
poised  to  reinvigorate  the  economy,  yet  the  transition  from  the 
old  to  the  new  is  not  easy,  particularly  for  workers  and 
business-dependent  communities.   More  importantly,  in  a 
democratic  society,  political  leaders  turn  to  different  policies 
and  programs  in  an  effort  to  ameliorate  these  negative  effects  of 
what  Schumpeter  referred  to  as  "creative  destruction."1 

One  such  policy  of  recent  interest  is  the  Worker  Adjustment 
and  Retraining  Notification  Act  (WARN) .   Passed  by  Congress  in 
1988,  WARN  reguires  employers  to  provide  60  days  advance  notice 
of  plant  closings  and  mass  layoffs.   WARN's  goal:   Give  workers 
and  communities  an  early  start  in  adjusting  to  the  loss  of  jobs 
and  the  transition  to  new  employment.   If  advance  notice  is 
provided,  retraining  classes,  jobs  search  programs,  and  other 
forms  of  assistance  theoretically  can  be  up  and  running  even 
before  the  day  of  closing  or  layoff  arrives. 

Five  years  later,  how  has  WARN  fared?   While  there  are 
positive  points  to  be  made,  criticisms  abound.   Says  one 
observer,  "labor  leaders  and  state  regulators  say  that  WARN  has 
become  a  dead  letter,  largely  because  the  government  takes  no 
action  of  its  own  against  employers  who  break  the  law."2 
Another  critic  gives  WARN  credit  for  increasing  the  number  of 
notifications,  but  notes  that  the  law  was  "never  intended  to  save 
any  jobs.   It's  a  bare-bones  notice  law,  and  nothing  else, 
period . " 

These  criticisms  capture  much  of  the  WARN  experience.   As  is 
argued  in  this  study,  WARN  provides  only  a  small  first  step  down 
the  path  of  an  advance  notice  policy.   Limited  enforcement, 


47 

inadequate  monitoring,  weak  sanctions,  and  fragmented  learning 
are  characteristic  of  the  WARN  experience  thus  far. 

Yet,  WARN's  shortcomings  lie  as  much  in  the  design  of  the 
law  as  in  its  implementation  --  perhaps  more.   WARN  exemplifies 
the  critical  role  played  by  policy  design,  which  as  Schneider  and 
Ingram  note,  provides  a  "blueprint  or  map"  of  rules,  tools,  and 
behavioral  assumptions  that  fundamentally  shape  the 
implementation  experience.4   This  blueprint  sets  the  stage  for 
subsequent  policy  and  program  development.   In  the  case  of  WARN, 
this  blueprint  is  riddled  with  questionable  assumptions  and 
inadequate  tools.    Thus,  problems  in  WARN's  implementation  tell 
only  part  of  the  story;  the  law  has  basic  flaws  in  its  very 
desiqn . 

This  analysis  of  WARN  is  based  on  a  review  of  relevant 
government  documents,  interviews  with  state  and  federal 
officials,  and  a  mail  survey  sent  in  late  1991  to  the  50  state 
dislocated  worker  units  that  receive  WARN  notifications.   State 
officials  were  asked  ■  lestions  about  their  WARN  - •  e lated 
activities  as  well  as  their  perception  of  problems  and  possible 
chanqes  in  the  law.    riirty-six  states  responded  to  the  survey.5 

WARN:  AN  OVERVIEW 

WARN  (Public  Law  100-379)  mandates  that  businesses  employing 
100  or  more  employees  provide  60  days'  advance  notification  of 
mass  layoffs  and  plant  closings  to  affected  local  governments,  a 
designated  state  agency,  all  unions  representing  affected 
workers,  or  each  affected  worker  if  no  union  is  present. 

According  to  the  statute  and  final  regulations  issued  by  the 
U.S.  Department  of  Labor,  a  "plant  closing"  is  defined  as 
occurring  when  50  or  rare  employees  lose  work  during  a  30-day 
period  at  one  or  more  distinct  units  within  a  single  site  of 
employment,  and  a  "mass  layoff"  is  an  employment  loss  at  a  single 
site  during  any  30-day  period  for  at  least  500  employees  or  33% 
of  employees  at  the  site,  providing  the  33%  includes  at  least  50 
employees . 6 
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The  law  specifies  several  important  exemptions  to  the 
notification  requirement.   For  example,  less  than  60  days' 
notification  is  acceptable  if  a  company  is  "actively  seeking 
capital  or  business"  that  would  stave  off  layoffs  or  a  plant 
closing.   In  addition,  notification  is  waived  when  a  closing  or 
layoff  is  caused  by  "business  circumstances  that  were  not 
reasonably  foreseeable  as  of  the  time  that  notice  would  have  been 
reguired. " 

Enforcement  of  WARN  takes  place  when  a  worker,  group  of 
workers,  or  local  government  file  suit  in  federal  district  court 
claiming  violation  of  the  law.   Although  under  WARN  the  court  is 
prohibited  from  enjoining  a  plant  closing  or  layoff,  it  can  hold 
the  employer  liable  for  financial  damages.   An  employer  who  fails 
to  comply  with  WARN's  provisions  faces  a  maximum  penalty  of  60 
days  back  pay  to  aggrieved  workers,  and  a  civil  penalty  of  not 
more  than  $500  per  day  to  the  local  government.   A  judge  can 
reduce  both  financial  penalties  if  he/she  thinks  extraordinary 
circumstances  warrant  the  reduction. 

WARN  is  closely  tied  to  a  state-centered  rapid  response 
system  established  by  the  federal  Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  (EDWAA) ,  an  amendment  to  Title  III  of 
the  Job  Training  Partnership  Act.  EDWAA  was  enacted  on  August  23, 
1988  as  part  of  the  Omnibus  Trade  and  Competitiveness  Act  (Public 
Law  100-4  18).   Simply  stated,  EDWAA  mandates  that  each  state 
establish  a  dislocated  worker  unit  to  respond  quickly  to  mass 
layoffs  and  plant  closings.   The  dislocated  worker  unit  provides 
key  services  to  dislocated  workers:   basic  information  on 
available  programs  and  services;  worker  readjustment  services, 
such  as  career  counseling  and  job  placement;  and  retraining 
services,  such  as  classroom  and  on-the-job  training.   In 
programmatic  terms,  WARN  and  the  EDWAA  rapid  response   ,'stem  are 
linked  directly:   WARN  notices  are  sent  by  employers  to  the 
dislocated  worker  unit  which,  in  turn,  is  responsible  lor 
coordinating  a  response. 


49 

Both  WARN  and  EDWAA  became  effective  in  1989.   The 
notification  requirement  of  WARN  took  effect  in  February  and  each 
state  prepared  a  rapid  response  plan  and  designated  a  dislocated 
worker  unit,  as  required  under  EDWAA.   During  the  first  program 
year  (7-1-89  through  6-30-90)  the  50  states  cumulatively  received 
2,608  WARN  notices  and  made  2,802  rapid  responses,  and  in  the 
second  program  year  (7-1-90  through  6-30-91)  the  states  received 
2,932  WARN  notices  and  made  3,043  rapid  responses.7 

POLICY  DESIGN 

WARN  is  the  product  of  election-year  politics  and 
legislative  compromises.   Since  1974,  Congressional  committees 
have  debated  plant  closing  bills.   Not  until  1986,  however,  did  a 
bill  appear  on  the  floor  of  the  House  of  Representatives,  only  to 
lose  in  a  205-208  vote.   Proponents  accepted  numerous  compromises 
and  the  legislative  process  continued.   In  the  presidential 
election  year  of  19S3  a  Democratic  Congress  put  advance 
notification  in  the  center  of  the  political  arena  by  including  it 
in  the  Omnibus  Trade  and  Competitiveness  Act  (which  also  included 
EDWAA).   Specifically  citing  the  notification  requirement. 
President  Reagan  vetoed  the  bill.   The  Democrats  in  Congress 
accepted  the  challenge  and  introduced  WARN  as  a  separate  bill, 
passing  it  by  more  than  a  two-thirds  majority.   The  President 
bowed  to  Republican  election  year  concerns  over  this  popular 
issue  and  allowed  the  bill  to  become  law,  albeit  without  his 
signature. 

In  passing  WARN,  Congress  overcame  years  of  technical 
debate,  ideological  battles  and  a  Presidential  veto,  yet  the 
policy  design  that  resulted  was  less  courageous.   This  design  has 
the  classic  imprints  of  a  legislative  arena  in  which  compromise 
is  the  key  to  survival.   As  Ingraham  notes  in  her  study  of  the 
locus  of  policy  design,  "The  diversity  of  opinion  and  the 
political  necessities  inherent  in  the  legislative  process  are  not 

ft 

compatible  with  rigorous  and  specific  design  activities." 
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Numerous  compromises  contributed  to  this  weakly-designed 
law.   For  example,  the  exemptions  to  the  notification  requirement 
described  earlier  were  important  in  building  congressional 
support  among  those  critical  of  the  law.   Also,  a  requirement 
that  employers  consult  with  workers  and  local  officials  over  the 
closing  or  layoff  decision  was  prominent  in  earlier  versions,  but 
was  stricken  from  the  final  bill.   Even  more  important,  earlier 
versions  of  the  law  stipulated  enforcement  and  investigative 

actions  by  the  U.S.  Department,  of  Labor.   WARN,  however,  did  not 
provide  for  any  such  role  i   the  Department. 

The  result:   A  mandate  of  questionable  design.   As  Elmore 
writes,  the  "central  problon  [with  mandates]  is  the  choice  of  a 
package  of  standards,  penalties,  and  enforcement  that  delivers  an 
acceptable  level  of  compliance."9   In  the  case  of  WARN,  the 
package  includes  a  standard  for  notification  of  60  days;  a 
penalty  of  back-pay  for  workers;  and  enforcement  through  the 
courts. 

Two  policy  instruments  are  found  within  this  design  . 10 
The  first  and  most  central  instrument  is  adjudication.   Filing  a 
claim  in  a  court  of  law  is  the  only  authoritative  mechanism  to 
enforce  WARN.   Furthermore,  adjudication  must  be  initiated  by 
private  parties;  federal  and  state  officials  do  not  have 
enforcement  or  investigative  authority.   The  law  is  enforced  and 
penalties  are  applied  only  if  aggrieved  parties,  primarily 
workers ,  file  suit  in  federal  court. 

The  second  policy  instrument,  implicit  in  the  design,  is 
information.   This  is  the  teildest  variant  within  the  family  of 

instruments  referred  to  by  Linder  and  Peters  as 
"exhortation."11   Under  the  rubric  of  this  instrument ,  state 
and  federal  officials  provide  general  information  aic-sit  WARN  to 
businesses  and  workers.   This  instrument,  however,  l.i:gely  is 
assumed  by  state  and  federal  officials  rather  than  required. 

Is  this  an  effective  policy  design?   Can  we  expect  WARN  to 
become  an  effective  law  given  this  framework  for  implementation? 
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To  answer  these  questions,  we  turn  first  to  a  closer  look  at 
adjudication  and  information  under  WARN,  and  then  to  a 
consideration  of  the  consequences  of  such  instruments  for 
implementation. 

Adjudication    Employers,  of  course,  can  voluntarily  comply 
with  WARN,  but  the  only  mechanism  to  enforce  notification 
requirements  is  a  lawsuit  brouqht  in  federal  district  court  by  an 
aqgrieved  party.   As  noted  earlier,  employees,  employee  N 

representatives  and  local  governments  can  file  suit,  including 
class  action  suits,  against  an  employer.   Financial  penalties  are 
also  specified  in  the  law  and  attorney's  fees  can  be  included  in 
a  settlement. 

As  of  August  1992,  55  cases  had  been  filed  by  workers  and 
unions  in  federal  district  court.12   By  December,  40  court 
decisions  or  orders  had  been  made,  including  five  decisions  by 

cjnuit  courts  of  appeal.   Other  cas.   :ave  been  dropped, 

set;  led,  or  are  on  appeal,  and  the  filing  of  now  cases  continues. 

To-  i.ite,  no  cases  have  been  argued  b..  ;  re  the  U.S.  Supreme  Court. 

Through  adjudication  courts  have  bogun  the  slow  process  of 
interpreting  WARN.13   Numerous  provisions  of  the  law  are 
subject  to  court  scrutiny  and  have  lead  to  litigation.   Areas  of 
controversy  include:   the  definition  of  a  "single  site"  of 
employment;  application  of  unforseen  "ousiness  circumstances"  and 
"faltering  company"  exceptions;  definitions  of  "part-time"  and 
"laid-off"  employees;  and  determination  of  liability  by  parent 
companies. 

Interpretations  slowly  are  taking  shape.   For  example,  the 
U.S.  District  Court  for  the  district  of  New  Jersey  defined  quite 
broadly  the  liability  of  parent  companies.   In  this  case  (IUE, 
Local  397  v.  Midwest  Fasteners)  the  court  considered  several 
tests  of  parent  liability  and  concluded  with  an  "economic 
reality"  test  that  found  several  corporations  to  be  a  "single 
integrated  enterprise."   For  employees  this  decision  increases 
the  likelihood  of  receiving  penalty  payments,  while  for  employers 
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it  expands  the  potential  range  of  corporate  liability.   The 
economic  consequences  of  this  ruling  will  no  doubt  encourage 
companies  to  challenge  it  again. 

In  another  example,  the  WARN  statute  allows  the  court 
discretion  to  grant  exception  to  the  notification  requirements  if 

the  employer's  failure  to  qiv<  proper  notification  is  "in  good 
faith"  (Section  5  (a)  (4)).   In  UAW,  Local  1(  7  v.  Shadyside 
Stamping .  the  U.S.  District  Ci.urt  in  Ohio  denied  the  union's  WARN 
claim  on  the  grounds  of  "good  taith"  action  by  the  employer, 
stating  that  WARN  def iciencier;  were  only  of  a  technical  nature. 
The  6th  Circuit  Court  of  Appeals  affirmed.   On  the  other  hand, 
under  a  different  set  of  circumstances,  the  U.S.  District  Court 
in  Pennsylvania  (United  Steelworkers  of  America  v.  North  Star 
Steel  Company)  found  that  an  employer's  failure  to  provide  notice 
was  not  excused  under  the  "good  faith"  exception. 

The  financial  solvency  of  a  company  has  also  influenced 
several  court  decisions  as  to  employer  liability  under  WARN.   In 
Finkler  v.  Elsmore  Shore  Associates,  the  U.S.  District  Court  in 
New  Jersey  reversed  its  own  earlier  ruling  in  the  same  case  and 
found  that  a  government-ordered  closing  of  a  casino  did  not 
relieve  the  employer  of  the  notification  obligation.   In  a 
different  bankruptcy  situation,  the  U.S.  District  Court  in 
Washington  D.C.  (OPEIU,  Local  2  et  al.  v.  FDIC)  found  that  a  bank 
closure  by  the  FDIC  did  remove  the  WARN  obligation  from  the 
previous  owner  of  the  bank. 

The  scorecard  between  employers  and  employees  is  still 
unfolding;  both  sides  can  point  to  favorable  signs.   For 
employees,  several  cases  have  been  settled  with  financial  awards 
and  other  cases  have  prompted  out-of-court  settlements.   For 
employers,  numerous  filings  by  employees  and  unions  have  been 

dismissed  an  I  appellate  rulings  to-date  have  all  been  favorable 
for  employe;  :; . 
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The  adjudicative  process  continues.   As  one  observer  noted 
after  the  first  year  of  WARN,  "Experts  agree  that  it  will  take 
some  years  ro  develop  enough  case  law  before  the  full  impact  of 
the  act  on  J abor -management  affairs  can  be  measured."14   During 
these  years,  when  the  courts  "shape  and  define  the  law,"  the 
implementation  of  WARN  will  progress  slowly  in  like  fashion.15 

Information   A  second  instrument  in  the  policy  design  of 
WARN  is  information.   The  role  for  state  and  federal 
bureaucracies  is  limited  to  disseminating  information  on  WARN  and 
attempting  to  encourage  or  persuade  businesses  to  comply  with 
WARN's  advance  notification  requirements. 

This  is  a  very  passive,  and  largely  an  assumed,  role.   State 
and  federal  officials  are  given  no  investigative  authority  or  any 
specific  monitoring  responsibilities.   In  fact,  the  WARN  Act  does 
not  require  a n v  actions  to  be  taken  by  state  and  federal 
bureaucracies  other  than  the  promulgation  of  regulations  by  the 
U.S.  Department  of  Labor.   These  regulations  (20  CFR  Part  639) 
were  issued  in  1989  and  provide  more  detailed  explanations  of  the 
key  definitions  and  requirements  in  the  statute,  but  they  do  not 
discuss  any  state  or  federal  role  in  implementing  the  Act. 

Indeed,  whatever  roles  state  and  federal  bureaucrats  do 
assume  in  the  WARN  process  emerge  primarily  from  WARN's  link  to 
the  rapid  response  system  required  under  EDWAA.   As  noted 
earlier,  a  WARN  notice  is  sent  to  a  state  dislocated  worker  unit 
that,  in  turn,  is   responsible  for  formulating  a  rapid  response 
to  the  impending  dislocation.   States  are  required  under  EDWAA  to 
develop  this  rapid  response  capability,  so  WARN  is  a  logical 
adjunct  to  the  EDWAA  role. 

And  indeed,  this  has  been  a  fruitful  linkage.   On  average, 
in  the  survey  conducted  by  the  author,  60%  of  rapid  responses 
made  by  states  were  the  result  of  WARN  notices;  the  remaining 
responses  were  triggered  by  newspaper  reports,  phone  calls,  and 
other  informal  contacts.   Also,  when  asked  how  important  WARN  had 
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been  in  establishing  EDWAA  rapid  response  services,  the  average 

score  was  a  rather  high  3.9  on  a  scale  of  1  (not  important)  to  5 

(very  important) . 

However,  while  WARN  notices  clearly  support  the  rapid 

response  role  of  various  states,  federal  and  state  officials 

still  maintain  a  passive  role  in  the  law's  overall 

implementation.   The  U.S.  Department  of  Labor,  for  example, 

limits  its  role  to  providing  information  upon  request  from  state 

officials  and  private  parties.   The  Department,  in  fact,  denies 

any  responsibility  for  WARN ' s  implementation,  citing  the  statute 

to  underscore  its  point  that  implementation  takes  place  only 

through  civil  actions  in  federal  courts.   Consistent  with  this 
position,  the  Department's  brochure  explaining  WARN  concludes  as 

t ol lows: 

The  Department  of  Labor,  since  it  has  no  administrative 

or  enforcement  responsibility  under  WARN,  cannot 

provide  specific  advice  or  guidance  w:th  respect  to 

individual  situations.16 

State  bureaucrats  also  limit  their  roles  to  various  forms  of 

information  dissemination.   Getting  the  word  out  has  taken 

several  forms.   When  provided  a  list  of  seven  possible  activities 

to  disseminate  information  on  WARN  —  newspaper  ads,  TV/radio, 

conferences,  brochures,  press  releases,  direct  mailings  and 

"other"  —  15  of  the  36  states  in  the  survey  engaged  in  four  or 

more.   The  two  most  popular  dissemination  activities  were 

distributing  brochures  (31  states)  and  direct  mailings,  primarily 

to  the  state  business  community  (29  states) .   All  states  in  the 

survey  reported  engaging  in  at  least  one  activity. 

An  informational  role  has  limited  the  staff  requirements 

among  the  states.   Most  states  in  the  survey  allocate  less  than 

two  full-time  equivalent  positions  (FTE) ,  with  the  median 

allocation  of  0.5  FTE.   In  addition,  in  most  states  the  staff 

allocation  for  WARN-refated  activities  is  part  of  the  broader 

duties  assumed  by  staff  in  the  dislocated  worker  unit  responsible 

for  EDWAA  rapid  response  activities,  not  dedicated  to  WARN 

itself. 
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This  informational  rule  is  important,  but  ii  is  also  highly 
limited.   Not  unlike  i.edera]  officials,  state  bureaucrats  portray 
their  role  in  passive  terms  and  generally  deny  any  responsibility 
for  implementation  or  compliance.   One  state  official  even 
objected  to  the  word  "monitoring"  in  a  survey  question  that  read: 
"What  is  the  total  level  of  staff  time  devoted  to  monitoring  WARN 
notifications  dnd  supporting  other  WARN  activities?"   This 
official  asserted  that  the  state  receives  notifications  and 
"responds  to  WARN  requirements,"  but  it  "does  not  monitor  WARN" 
(emphasis  in  the  original).   From  the  state's  perspective, 
"monitor"  implies  oversight  responsibilities  and  includes  program 
compliance,  a  role  outside  the  boundaries  of  state 
responsibilities.   In  a  similar  vein,  another  state  official 
responding  to  the  survey  reported  zero  staff  allocated  to  WARN. 
This  official  commented,  "WARN  serves  as  a  trigger  for  rapid 
response.   There  are  no  WARN  activities." 

The  role  for  state  and  federal  officials,  then,  is  quite 
limited.   State  and  federal  bureaucrats  do  not  have  a  statutory 
mandate  to  investigate  violations,  nor  do  they  possess 
inducements,  such  as  financial  rewards,  to  encourage  compliance. 
Information  dissemination  is  the  only  policy  instrument  they 
possess.   Employers  respond  to  that  information  and  voluntarily 
provide  notice,  or  workers  file  suit  claiming  notice  was  not 
provided.   In  either  case,  state  and  federal  bureaucracies  are 
largely  on  the  sidelines. 

CONSEQUENCES  FOR  IMPLEMENTATION 

Distributing  information  and  ad  nil  ating  cases  arc- 
important  policy  practices,  but  as  instruments  for  implementation 
they  carry  significant  costs.   This  -non  outlines  those  costs. 

Reactive    Both  information  dissemination  and  adjudication 


are  essentially  reactive.   Adjudication,  in  particular,  is 


a 


reactive  and  passive  process.17   As  one  legal  scholar  notes, 
"courts  control  their  calendar,  but  not  their  agenda."1 
Courts  cannot  initiate  suits;  their  agenda  is  dependent  upon 
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public  and  private  individuals  and  orqanizations  bringing  cases 
before  them.    In  the  case  of  WARN,  however,  the  reactive  nature 
of  adjudication  is  even  more  prominent  since  state  and  federal 
officials  lack  authority  to  initiate  suits.   Thus,  what  appears 
on  the  court's  agenda  depends  solely  on  the  capacity  of  private 
parties  to  file  suit,  a  guestionable  basis  for  policy 
development.   Not  only  is  knowledge  among  workers  of  WARN  rights 
limited,  but  the  costs  of  pursuing  legal  action  can  be  high.   As 
one  state  official  wrote  in  a  survey  response,  "most  dislocated 
workers  can  not  afford  the  legal  expenses  involved  in  pursuing 
action  against  an  employer."   While  labor  unions  provide  support 
for  court  filings,  many  workers  lack  union  representation  and  are 
less  likely  to  pursue  action  on  their  own. 

Furthermore,  this  j    .  new  area  of  the  law  for  attorneys. 
Developing  legal  expert  :  >  can  be  time-consuming  and  the  p.iyol  I  : 
are  questionable  since  ,i<.v.ons  are  often  brought  against 
employers  near  bankruptcy   r  .'or  other  reasons  unlikely  to  pay 
penalties  and  court  cost:  .   i  iling  class  action  suits,  as  allow..::! 
under  WARN,  opens  the  dooi  to  larger  awards,  but  the  problems  01 
collecting  from  economically  faltering  companies  remains. 

A  direct  conseguence  of  the  reactive  nature  of  adjudication 
is  delay.   As  one  state  official  commented  in  the  survey,  court 
actions  are  typically  "tco  little,  too  late."   By  the  time  a 
court  acts,  it  is  likely  that  the  closing  or  layoff  has  already 
happened,  minimizing  the  benefits  of  guick  response  that  come 
from  advance  notice.   It  is  not  unusual  for  a  WARN  court  case  to 
stretch  over  12  to  18  months,  even  without  appeals.   The  presumed 
benefit  of  WARN  --  advance  notice  --  becomes  a  moot  point. 

Information  dissemination  does  little  to  minimize  this  cost. 
State  and  federal  bureaucrats  are  primarily  reactive  as  well, 
disseminating  information  :n  response  to  inquiries.   In  some 
states  there  are  occasional  efforts  to  be  more  proactive,  such  as 
sponsoring  conferences  or  sending  informational  mailings  to 
businesses,  but  limited  fol low-up" minimizes  the  impact  of  such 
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efforts.   without  a  clearly  defined  role,  state  and  federal 
bureaucracies  remain  in  a  reactive  mode. 

Piecemeal    Not  only  is  WARN  reactive,  but  the  design  of  the 
law  also  fosters  a  piecemeal  approach  to  implementation. 
Adjudication,  for  example,  is  by  nature  a  case-by-case 
application  of  the  law  to  the  facts  of  particular  complaints.   It 
is  not  a  strategy  for  considering  the  broader  social  environment 
within  which  a  law  must  be  implemented,  nor  is  it  a  method  to 
assess  changes  to  better  implement  the  law.   The  rules  of 
discovery  and  evidence  are  aimed  at  the  individual  case,  not 
general  circumstances.19   Thus,  the  court  rulings  under  WARN 
are  concerned  first  and  foremost  with  the  facts  and  circumstances 
of  the  particular  case  before  the  court.   There  has  been  little 
effort  by  the  courts  to  look  beyond  a  single  case  to  more  general 
concerns  of  effective  implementation. 

Furthermore,  interpretation  of  the  law  comes  together  only 
at  the  appellate  level  and  only  after  a  number  of  years.   In  the 
interim,  implementation  evolves  in  an  ad  hoc  fashion  with  little 
understanding  of  the  broader  social  contours  that  impact  the  law. 
As  a  result,  WARN  evolves  piece-by-piece  as  cases  work  their  way 
through  the  appellate  process. 

Information  dissemination  under  WARN  also  contributes  to 
piecemeal  implementation.   Since  the  Department  of  Labor  assumes 
only  an  informational  role  --  and  primarily  on  request  --  there 
are  no  national  standards  to  guide  the  states.   Rather,  states 
largely  are  on  their  own  to  provide  whatever  information  they 
deem  appropriate,  including  not  at  all.   The  result  is  a  very 
mixed  picture  of  information  dissemination  across  the  country. 

Lack  of  Learning    An  important  part  of  implementation  is 
learning  and  adapting  to  a  changing  environment.   As  Browne  and 
Wild.^   t.y  argue,  "We  need  the  capacity  to  learn  during 
impl-     irttion."" '   on  this  measure,  WARN  does  not  fare  well. 

udi cation  is  poorly  suited  to  the  process  of  learning  and 
adap^   v:.- !   Adjudication  is  concerned  primarily  with  applying 
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the  .    :o  a  set  of  facts;  it  is  less  concerned  with  learning 
from  ii  her  cases  or  adapting  the  law  to  achieve  better 
implementation.   Some  degree  of  learning  does  take  place  at  the 
appellate  level,  but  it  is  learning  focused  narrowly  on 
interpretation  of  the  law  rather  than  implementation. 

Furthermore,  the  training  and  expertise  of  judges  is  based 
on  the  legal  process  rather  than  policy  problems  that  come  before 
the  courts.   Federal  district  court  judges  are  typically 
generc.  lists  with  an  incomplete  knowledge  of  the  issues  and 
problem.?  surrounding  WARN,  making  learning  a  much  more  difficult 
undei  -  afc  ing .   In  addition,  judges  lack  a  continuing  role  in  the 
implementation  process.   They  do  not  have  investigative  powers  to 
lean   :i:out  the  consequences  of  their  actions,  nor  the  ability  to 
re-e:  ~  :•:  cases  at  their  choosing.   In  short,  judges  lack  the 
bread'. n  of  knowledge  and  the  continuity  of  presence  to  support  an 
ongoir.g  learning  environment. 

:•  ven  more  telling,  state  and  federal  bureaucrats  are  ill- 
equi|  .I'd  to  learn  from  court  decisions.   At  present,  officials  at 
neith  •:  level  record  and  analyze  WARN  cases.   The  only  systematic 
collection  and  analysis  of  court  cases  is  done  by  the  Sugar  Law 
Center  for  Economic  and  Social  Justice  in  Detroit,  a  project  of 
the  National  Lawyers  Guild.22 

An  important  consequence  of  such  limited  bureaucratic 
oversight  is  that  no  level  of  government  collects  data  necessary 
to  accurately  measure  compliance.   As  one  observer  notes, 
"because  the  law  does  not  provide  for  any  governmental 
enforcement,  reporting  or  oversight  requirements,  there  is  no  way 
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of  knowing  who  is  complying  with  the  law  and  who  is  not." 
While  survey  respondents  estimated  that  approximately  30%  of  WARN 
notices  received  actually  provided  less  than  the  required  60 
days'  notification,  respondents  lacked  the  data  to  measure 
complete  noncompliance  by  employers  failing  to  provide  any 
notice.   Current  estimates  of  compliance  levels  are,  and  will 
remain,  speculations  until  an  arm  of  the  government  assumes  the 
task  of  monitoring  WARN  notifications.24 
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Furthermore,  the  fragmented  nature  of  the  bureaucratic 
delivery  system  limits  the  capacity  to  learn.   Since  neither 
state  or  federal  agencies  take  responsibility  for  implementing 
WARN,  there  are  few  opportunities  for  the  sharing  of  program 
experiences  and  subsequent  learning  and  adaptation.   Staff  from 
the  various  state  dislocated  worker  units  occasionally  share 
information  with  one  another,  but  information  is  usually  related 
more  directly  to  rapid  response  activities  than  WARN.   Technical 
support  by  the  Department  of  Labor  and  other  organizations,  such 
as  the  National  Governors'  Association,  is  also  oriented  to  rapid 
response  rather  than  early  notification. 

Limited  Support     In  the  current  political  environment  WARN 
is  an  orphan.   Adjudication  and  information  dissemination  have 
done  little  to  engender  support  among  federal  and  state 
officials.   For  WARN,  the  "interlocking  cluster"  or  policy 
community  of  public  officials  and  private  interests  that  can  be 
so  critical  to  successful  implementation  is  absent. 

At  the  federal  level  WARN  is  not  a  priority.   Republican 
opposition  to  a  plant  closing  law  was  apparent  in  the  legislative 
battles  that  preceded  the  enactment  of  WARN  and  in  President 
Reagan's  veto  of  the  1988  trade  bill  that  included  notification. 
The  Bush  Administration  has  followed  this  pattern,  assuming  a 
passive  role  toward  the  implementation  of  WARN.   While  Democrats 
in  the  House  and  Senate  are  more  supportive,  WARN  has  received 
little  attention  since  the  politically-charged  debates  of  1988. 
By  delegating  enforcement  to  a  privately-initiated  adjudication 
process,  Congress  moved  implementation  of  the  law  to  a  less 
visible  arena  where  political  support  and  political  action  is 
replaced  by  legal  maneuvers.26 

There  appears  to  be  more  support  for  WARN  at  the  state 
level,  but  even  that  is  a  mixed  assessment.   When  asked  whether 
there  had  been  state  legislation  or  gubernatorial  actions  in 
support  of  WARN,  only  five  and  six  states,  respectively,  reported 
in  the  affirmative.   Even  those  actions  were  relatively  minor. 
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Limited  state  support  is  apparent  in  a  number  of  other 
areas.   In  almost  all  states,  no  monies  are  targeted  specifically 
for  WARN.   Rather,  state  officials  treat  WARN  as  part  of  their 
rapid  response  system,  which  almost  exclusively  relies  on  federal 
monies  under  the  Job  Training  Partnership  Act.   Indeed,  among 
states  responding  to  the  survey,  97%  of  financial  support  for 
rapid  response  comes  from  the  federal  government.   Since  rapid 
response  and  WARN  are  programmatically  linked,  funding  in  this 
manner  is  quite  logical,  but  the  underlying  message  remains: 
WARN  is  not  a  discrete  and  free-standing  program  to  be 
implemented  by  state  or  federal  agencies. 

Adjudication  also  deflects  the  growth  of  worker  and  citizen 
support  for  WARN.   For  many  workers,  particularly  those  losing 
jobs  and  labelled  "dislocated,"  the  courtroom  is  not  seen  as  an 
empowering  arena.   Rather,  it  is  associated  with  a  larger 
economic  system  that  has  relegated  them  to  marginal 
positions.27   As  McCann  notes,  "Legal  advocacy  may  be  an 
attractive  resource  for  power  to  reform-minded  professional 
lawyers  and  lobbyists,  but  it  generally  is  not  for  most  citizens 
lacking  equal  resources  of  time,  money,  skill,  experience,  and 
ongoing  organizational  support."28  Although  the  Sugar  Law 
Center,  Midwest  Center  for  Labor  Research,  and  several  other 
labor-backed  organizations  attempt  to  empower   workers  with 
respect  to  WARN,  the  prospect  of  being  lost  and  overwhelmed  in  a 
legal  maze  remains. 

An  Assessment  from  the  Field   The  consequences  outlined 
above  are  reflected  in  summary  judgements  by  state  officials  in 
the  survey.   The  drawbacks  of  adjudication,  in  particular,  stand 
out.   When  asked  to  rate  different  explanations  for  the  limited 
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effectiveness  of  WARN,  the  survey  respondents  rated  the  following 
as  most  important  on  a  1  (not  important)  to  5  (very  important) 

scale: 

Average 
Response 
Enforcement  via  Courts  is 

Weak  Mechanism  for  Implementation  4.28 

"Loopholes"  in  the  Law  Allow  Firms 

to  Layoff  w/o  Providing  Notice   4.21 

Weak  Legal  Sanctions 4.21 

Not  a  Priority  at  the  Federal  Level 3.86 

Lack  of  Public  Knowledge  About  WARN 3.71 

These  explanations  rated  higher  than  a  number  of  other 
concerns  one  might  expect  to  be  prominent,  including  employer 
resistance  (3.52),  lack  of  federal  funding  (3.48),  and  lack  of 
state  funding  (2.29). 

The  focus  on  adjudication  was  apparent  in  open-ended 
comments.   As  one  survey  respondent  concluded,  the  "enforcement 
mechanism  in  effect  makes  no  one  responsible  for  this  law." 
Another  state  official  expressed  a  similar  fear,  "word  has  gotten 
out  that  nothing  usually  happens  when  employers  don't  comply." 
The  exceptions  allowed  in  the  law  also  drew  fire.   As  one  state 
official  noted,  "many  businesses  can  fit  into  one  of  the 
exceptions."   In  a  similar  vein,  another  official  commented, 
"'loopholes'  in  the  law  provide  avenues  of  escape  for  many 
employers  anticipating  layoffs/closures." 
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Similar  issues  were  highlighted  when  state  officials  were 

asked  to  consider  changes  to  WARN.   When  provided  a  list  of 

changes  that  might  increase  the  effectiveness  of  WARN,  the  top 

responses  on  a  1  (no  effect)  to  5  (high  effect)  scale  were: 

Average 
Response 
Increase  Existing  Financial  Penalties 

for  Company  Noncompliance  4.32 

Designate  Federal  DOL  as  Enforcement 

Agency  with  Legal  Sanctions  4.00 

Allow  Criminal  Penalties  for 

Noncompliance  4.00 

Expand  Coverage  to  Include  50 

or  More  Employees 3.97 

Again,  survey  respondents  focused  on  the  legal  process,  as 
in  the  call  for  higher  penalties,  and  on  the  enforcement 
mechanism.   With  respect  to  enforcement,  survey  respondents 
preferred  the  federal  Department  of  Labor  (4.00)  as  the 
responsible  agency  rather  than  their  own  dislocated  worker  units 
(3.00).   Clearly,  the  design  of  the  law  is  perceived  as  a  major 
area  for  change  to  increase  the  effectiveness  of  WARN. 

CONCLUSION 

WARN  is  a  first  step,  however,  many  firms  do  not  provide 
notice  and  even  among  those  that  do,  approximately  one-third 
offer  less  than  the  60  day  minimum.   Furthermore,  many  workers 
are  not  aware  of  their  rights  under  WARN,  and  for  those  who  do 
assert  their  rights,  a  lengthy  legal  process  can  render  moot  the 
goal  of  advance  notice. 

To  understand  the  problems  with  WARN,  we  must  look  to  the 
design  of  the  law.   As  is  argued  here,  this  design  reflects  what 
Mazmanian  and  Sabatier  refer  to  as  a  very  weak  "causal 
theory."29   That  is,  the  instruments  of  government  intervention 
--  adjudication  and  information  --   are  inadequate  for  meeting 
policy  objectives. 

This  inadequacy  is  rooted  in  two  flawed  behavioral 
assumptions  regarding  the  capacity  of  employees  and  the  capacity 
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of  courts.30   As  for  employees,  they  are  called  upon  to 
initiate  lawsuits  for  violation  of  WARN,  yet  they  typically  lack 
the  capacity  to  undertake  such  actions:   they  are  unaware  of  the 
law;  they  are  unfamiliar  with  the  legal  process;  and  they  lack 
financial  resources  to  hire  an  attorney.   Such  deficits  can  be 
overcome  through  the  resources  of  a  labor  union,  for  example,  but 
for  many  workers,  particularly  non-union  workers,  the  interest 
and  resources  to  pursue  the  legal  route  do  not  exist. 

Furthermore,  WARN  overestimates  the  capacity  of  courts. 
Enforcement  through  federal  district  courts  is  time-consuming  and 
piecemeal,  and  judges  are  ill-equipped  to  handle  the  analytic  and 
reflective  tasks  of  policy  implementation.   District  courts  are 
designed  to  resolve  individual  disputes;  they  are  poorly 
structured  to  lead  the  charge  for  social  change.   As  one  observer 
of  the  courts  notes,  "Lacking  powerful  tools  to  force 
implementation,  court  decisions  are  often  rendered  useless  given 
much  opposition."31   In  general,  courts  are  structurally 
constrained  in  their  ability  to  effect  social  change. 

Such  flawed  assumptions  mean  that  the  instruments  provided 
by  WARN  fall  short  of  the  policy's  goals.   Information 
dissemination  gives  state  and  federal  officials  no  authoritative 
role  in  implementation,  while  adjudication  is  limited  by  a  narrow 
focus  on  individual  cases  and  by  the  interests  and  capabilities 
of  private  parties.   What  began  as  a  public  purpose  —  plant 
closing  notification  to  workers  and  communities  to  ease  the 
adjustment  process  --  becomes  dependent  on  the  passing  interests 
of  bureaucrats  and  the  capabilities  of  private  parties.   By 
privatizing  policy  implementation,  WARN  has  effectively  abdicated 
a  government  role  in  enforcing  the  notification  mandate. 

The  challenge  for  the  Clinton  Administration  and  the  new 
Congress  is  to  take  the  next  step  in  developing  a  notification 
policy.   This  step  can  involve  bureaucratic  support  for  WARN 
through  the  existing  EDWAA  system,  an  approach  disdained  by  a 
Republican  Administration,  and  it  can  involve  attention  to  the 
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flaws  of  policy  design.   Alternative  designs  and  instruments 
exist.   Bureaucratic  enforcement,  for  example,  has  been  proposed 
in  several  different  contexts,  including  a  1985  plant  closing 
bill,  H.R.  1616,  and  a  bill  proposed  in  1991,  H.R.  3878. 32 
Other  alternatives,  such  as  a  plant  closing  tax  designed  to 
encourage  notification,  could  be  considered.   Whatever  changes 
are  proposed,  it  is  incumbent  upon  the  new  Administration  and 
Congress  to  carefully  weigh  the  design  of  any  new  law.   It  is 
this  design  that  will  fundamentally  shape  the  successes  and 
failures  of  implementation. 
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The  Worker  Adjustment  and  Retraining  Notification  Act:  A  Survey  of  State 

Dislocated  Worker  Units 

(Prepared  by  Professor  John  Porti) 
SUMMARY  OF  SURVEY  RESULTS 


I.  establishing  warn  oversight 


1.  Since  WARN  became  effective  in  1989,  how  frequently  have  you  contacted  the  following  organizations 
with  questions  or  inquiries  regarding  the  establishment  of  a  WARN  system  in  your  state?    (Please 
circle  the  appropriate  response.) 


GROUP  OR  ORGANIZATION 


CONTACTS  PER  YEAR  (AVERAGE) 
0  1-3  4-6  7-9  10  OR  MORE 
34  states  responded.  Average  response 


US  Department  at  Labor 

4.47                                                        19 

U.S.  Department  of  Justice 

0.06                                 |         |             0 

U.S.  House  or  Senate  Office 

053 

0 

State  Attorney  General 

050 

0 

Governor's  Office 

1.53                                                         0 

Other  State  Governments/DWUs 

2.50                                                         6 

National  Governor's  Assn 

1.79                                                         9 

Labor  Organizations 

297 

6 

Business  Associations 

1  88 

0 

Individual  Companies 

2.91 

3 

Other 

209 

I             * 

2.  Which  of  the  above  have  provided  the  most  useful  information 
and  what  type  of  information  did  they  provide? 


Up  to  two  organizations  could  be  listed 
26  states  responded 


FREQUENCY 


3.  Which  of  the  following  activities  has  your  state  undertaken  to  disseminate  information  on  WARN? 
(Check  as  many  as  applicable  ) 

6_  NEWSPAPER  ADVERTISEMENTS 

4_  TV/RADIO  SPOTS 

20     CONFERENCES 

30     BROCHURES 

12  PRESS  RELEASES 
28     DIRECT  MAILINGS 

13  (OTHER) 
<2_NONE 

35  states  responded 
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4.  Since  1989.  has  your  slate  engaged  in  any  of  the  following  activities  to  clarify  or  support  WARN? 
(Briefly  explain  and.  if  possible,  send  relevant  documentation.) 

LEGISLATION:   YES       5       NO.  3Q 

Most  activities  were  relatively  minor,  i  e  attended  conference,  published  rules  instate  regulations    In  one 
state,  the  state  plant  closing  law  was  modified   In  another  state,  a  state  version  of  WARN  was  proposed 


GUBERNATORIAL  POLICY  STATEMENT  OR  INITIATIVE    YES  . 


NO     27 


Most  activities  were  relatively  minor   i  e.  letter  from  governor  to  businesses,  press  release,  executive  order 
creating  rapid  response  policy. 

5  During  the  past  two  years,  what  types  of  organizations  or  individuals  in  your  state  have  acted  MQSI 
POSITIVELY  toward  the  establishment  of  WARN?   Briefly  explain  the  nature  of  their  actions. 


Up  to  two  organizations  or  individuals  could  be  listed 
29  states  responded 


ORGAMIZA  HON  OR  INDIVIDUAL 

Labor  organizations 

Other  state  agencies 

Companies  or  business  association 

Governor's  orTke 

Legislature 

Local  governments 

Community  organizations 


FREQUENCY  OF 
RESPONSES 

IS 
15 

4 
1 
1 
1 
1 


6.  During  the  past  two  year*,  what  types  of  orsanfcattons  or  individuals  In  your  state  have  acted  MQSI 
NFfiATIVELY  toward  the  establishment  of  WARN?  Briefly  explain  the  nature  of  thek  actions. 


Up  to  two  organizations  or  indrviduals  could  be  listed. 
10  states  responded 

ORGANIZA  VON  OR  INDIVIDUAL 

Companies  or  business  association 
Labor 


FREQUENCY  OF 
RESPONSES 

13 

1 


EL  WAJR.N  DSTFORMAXION  COLLECTED 

7.  How  many  WARN  notices  were  received  in  the  last  two  years?   If  the  information  is  available,  how 
many  companies  and  workers  were  covered  under  these  notices? 


PROGRAM  YEAR  1989 
(7-1-89  to  6-30-90) 


PROGRAM  YEAR  1990 
(7-1-90  to  6-30-91) 


TOTAL 

AVG. 

RESPONSES 

TOTAL 

AVG 

RESPONSES 

I   NUMBER  OF  WARN  NOTICES 

1576 

49 

32 

1533 

49 

31 

1  NUMBER  OF  COMPANIES 

1033 

37 

28 

1234 

43 

29 

j   NUMBER  OF  WORKERS 

159.519 

6135 

26 

194.380 

7199 

27 
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8.  Do  you  think  any  companies  have  provided  WARN  notices  for  closings  or  layoffs  thai  do  NOT  fall 
under  the  law? 


33      YES 


2      NO 


0      DON'T  KNOW 


a.  IF  YFS  what  percentage  of  the  notices  received  in  your  slate  fall  into  this  category? 


29      %   IN  PROGRAM  YEAR  1989 
26     %  IN  PROGRAM  YEAR  1990 
Average  responses 


Stale  reporting  based  off 
ESTIMATE       or        ACTUAL  DATA 
21  8 

20  9 


9.  Among  WARN  notices  received  in  the  last  two  years,  how  many  provided  less  than  60  days.  60  days. 
or  more  than  60  days  notification? 
Average  percentage  of  notices  m  that  year 


LESS  THAN  60  DAYS 

60  DAYS 

MORE  THAN  60  DAYS 


PROGRAM  YEAR  1989 
(7-1-89  to  6-30-90) 

29% 

55% 

16% 

20  states  responded 


PROGRAM  YEAR  1990 
(7-1-90  to  6-30-91) 

303k 

SIX 

l£X 

19  states  responded 


10.  Do  you  record  the  number  of  phone  calls  you  receive  relating  to  WARN? 

5  YES  30      NO 

a.  IF  YFS   how  many  calls  do  you  receive,  on  average,  each  month? 

11         NUMBER  OF  CALLS  PER  MONTH  (AVERAGE) 

9  states  responded,  including  4  that  estimated  the  number  of  calls 
Range    1-30 

b.  From  what  sources? 

3        NUMBER  FROM  BUSINESSES 
3        NUMBER  FROM  ATTORNEYS 

6  NUMBER  FROM  EMPLOYEES 


11.  Are  you  aware  of  court  cases  in  your  state  where  a  worker  has  filed  a  lawsuit  claiming  a  violation  of 
WARN? 


JJLYES 


24       NO 


a.  IF  YES,  how  many  cases  have  been  filed  since  July  1989  and  briefly  summarize  any  decisions 
that  have  resulted. 

IS        NUMBER  OF  COURT  CASES  SINCE  JULY  1989 
Total  number  of  court  cases 

3  stales  reported  court  rulings  against  companies.  1  state  reported  an  out-of-court  settlement    Other 
cases  were  pending  or  status  unknown 
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12.  Are  WARN  notices  open  for  public  review  In  your  state? 
16    YES 
LZ_  ONLY  AGGREGATED  OATA  IS  AVAILABLE  TO  THE  PUBLIC 


7     NO 


13.  Approximately  what  percent  of  all  WARN  notices  have  occurred  in  the  following  industries? 
Average  percentage  in  each  category.    26  states  responded. 

Bangs 

52  %   MANUFACTURING  10%  ■  100% 

13  %   SERVICES  0%  -  40% 

12  %  RETAIL  AND  WHOLESALE  0%  -  33% 

7  %  UTILITIES/TRANSPORTATION  0%    32% 

12  %  OTHER 

10  %   DON'T  KNOW 


III.  ORGANIZATIONAL  CAPACITY:  DISLOCATED  WORKER 
UNIT 

14.  What  government  unit  is  designated  as  the  Dislocated  Worker  Unit? 

NAME:  Varies  by  state. 

15.  In  what  state  department  or  office  is  the  DWU  located? 

DEPARTMENT  OR  OFFICE:  Varies  bv  state 

16.  What  is  the  FTE  staff  level  in  the  Dislocated  Worker  Unit? 

5        FTE  STAFF 

Median  score  Range:  0. 43  -  28  4 

34  states  responded 

17.  In  July  1989  what  was  the  FTE  staff  level  in  the  Dislocated  Worker  Unit? 

4         FTE  STAFF 

Median  score  Range:  0.5-  16.75 

31  states  responded 


18.  What  is  the  total  level  of  staff  time  devoted  to  monitoring  WARN  notifications  and  supporting  other 
WARN  activities?  (round  to  the  nearest  .5  FTE) 

OS       FTE  STAFF 

Median  score  Range    00-20 

29  states  responded 
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19.  What  is  the  approximate  current  annual  budget  for  the  Dislocated  Worker  Unit? 

J      594  289 


Median  score  Range    $50,000  -  S28.220.S66 

31  states  responded 

a.  What  are  the  sources  of  that  budget? 

2       %  STATE  SUPPORT  Only  three  states  reported  state  funds  as  a  source 

97       <%.  FEDERAL  SUPPORT 

1       %  OTHER  (GRANTS.  FEES.  ETC.) 

A  verage  for  an  states 
29  states  responded 

20.  Since  July  1989.  by  approximately  what  percent  has  STATE  support  for  the  Dislocated  Worker  Unit 
changed? 

Four  states  reported  a  decrease  in  state  support:  33%,  78%.  100%.  and  100% 
Tmo  states  reported  an  increase  in  state  support    0  6%  and  20% 

21.  Are  state  or  federal  funds  currently  budgeted  specifically  for  monitoring  WARN  or  disseminating 
information  on  WARN? 

NO?        YES? 
FEDERAL  28  6 

STATE  34  1 

A/though  some  states  responded  yes. '  follow-up  phone  calls  indicated  funds  were  not  specifically  budgeted  for  WARN 
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IV.  WARN.  RAPID  RESPONSE  AND  EDWAA 

22  Are  WARN  notices  received  directly  by  the  DWU,  or  are  they  received  initially  by  another  agency? 
34      RECEIVED  DIRECTLY  BY  DWU 
l_  RECEIVED  BY  OTHER  AGENCY 


23.  Based  on  current  practice,  once  a  WARN  notice  is  received,  how  often  does  the  DWU  take  the 
following  actions?   (Circle  the  appropriate  number.) 

Average  for  at  states  responding 

FREQUENCY  OF  ACTION 

MOST  OF  sta  res 

NEVER  OCCASIONALLY      FREQUENTLY     THE  TIME        ALWAYS  RESPONDING 

ACTION  (0%)  (1-33%)  (34-66%)  (67-99%)         (100%) 

12  3  4  5 

CONTACT  COMPANY  TO  VERIFY  IF  3. 72  32 

CLOSING  FALLS  UNDER  WARN 

CONTACT  COMPANY  TO  COLLECT  4  66  35 

ADDITIONAL  OATA  ON  CLOSING 

CONTACT  COMPANY  TO  OFFER  4. 15  34 

BUSINESS  ASSISTANCE 

CONTACT  CITY.  TOWN.  OR  285  34 

COUNTY  PUBLIC  OFFICIALS 

CONTACT  STATE  ECONOMIC  3  79  34 

DEVELOPMENT  AGENCY 

CONTACT  SUBSTATE  GRANTEE  4  76  34 

(SDA  OR  OTHER) 

ASSEMBLE  RAPIO  RESPONSE  4  43  35 

TEAM  WITH  OWU  STAFF 

CONTACT  ANOTHER  AGENCY  207  29 

RESPONSIBLE  FOR  RAPID 
RESPONSE 

CONTACT  LABOR  ORGANI2ATION  4  33  34 

CONTACT  INDIVIDUAL  WORKERS  294  33 


24.  How  important  have  WARN  notices  been  in  the  establishment  o(  labor  management  committees? 
(Circle  the  appropriate  number.) 

NOT  ^ \  VERY  DON'T 

IMPORTANT  IMPORTANT  KNOW 


Average  response  =  2 83 
30  states  responded 


a.  How  many  labor-management  committees  have  been  formed  as  a  result  of  WARN  notices? 


_Z NUMBER  OF  COMMITTEES 

Median.   Range:  0  -  52    Only  6  states  reported  the  formation  of  7  or  more  committees 
33  states  responded 
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25.  For  purposes  of  reporting,  how  do  you  define  a  "rapid  response?' 

RAPID  RESPONSE:    Typical  definition  of  rapid  response  specified  some  type  of  contact  with  the  employer 
within  48  hours 

26.  How  many  rapid  responses  were  made  in  the  last  two  years?  (Number) 

Total     Average 
IN  PROGRAM  YEAR  1989  1810  58  31  states  responded 

IN  PROGRAM  YEAR  1990  2296  72  32  states  responded 


27.  Approximately  what  percent  of  rapid  responses  are  primarily  the  result  of  WARN  notices  rather  than 
newspaper  articles,  employee  calls,  or  other  sources  of  information? 

.     60 % 


Average    Range     1%  ■  95% 
34  states  responded 

28   Has  a  WARN  notice  led  to  an  atlempl  by  the  DWU  or  other  slate  agency  lo  avert  a  plant  closing  or 
mass  layoff? 


21       YES  11       NO  3      NOT  SURE 

35  states  responded 


a.  IF  YES,  approximately  how  many  times  since  July  1989? 


4.14 


Average  number  of  attempts 
14  stales  responded 

to.  Have  any  of  these  attempts  been  successful? 

10     YES  9      NO  4      NOT  SURE 

23  stales  responded 


29.  In  tracking  individual  EDWAA  participant  outcomes  (i.e..  employment  and  earnings)  in  your  stale,  do 
you  know  if  these  participants  received  a  WARN  notice? 

6     YES  27     NO 

33  states  responded 

30.  In  general,  how  important  has  WARN  been  in  establishing  your  states  ability  lo  deliver  EDWAA 
services?   (Circle  the  appropriate  number.) 

NOT  / \  VERY  DON'T 

IMPORTANT     ^  IMPORTANT  KNOW 


Average  response  =  3.89 
33  states  responded. 


V.  OVERALL  ASSESSMENT  AND  POSSIBLE  CHANGES 

31.  Are  you  satisfied  with  WARN's  effectiveness  in  achieving  its  staled  objectives? 

16      YES  13      NO 

29  states  responded    Comments  Indicated  that  some  states  saw  WARN  as  effective,  but  in  a  limited  fashion    In 
general,  static  responses  were  ambivalent  on  this  question 
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32.  The  following  reasons  have  been  cited  to  explain  what  some  people  perceive  as  the  limited 
effectiveness  of  WARN.    How  important  do  you  think  these  are  in  explaining  the  law's  limited 
effectiveness?    (Circle  the  appropriate  number  ) 
Average  for  all  states  responding 


NOT 
IMPORTANT 


<" 


9> 


VERY 
IMPORTANT      STATES 

RESPONDING 
(Question  32) 


LACK  OF  FEDERAL  FUNDING 

LACK  OF  STATE  FUNDING 

DIFFICULT  TO  INTERPRET 
THE  LAW 


233 


3  44 


3.24 


32 
30 
33 


WEAK  LEGAL  SANCTIONS 

ENFORCEMENT  VIA  COURTS 
IS  WEAK  MECHANISM  FOR 
IMPLEMENTATION 


4 19 
4.26 


32 

31 


10 
13 


EMPLOYER  RESISTANCE 

LACK  OF  PUBLIC  KNOWLEOGE 
ABOUT  WARN 


3.47 


3  71 


32 
34 


"LOOPHOLES"  IN  THE  LAW  THAT 
ALLOW  FIRMS  TO  LAYOFF  W/O 
PROVIDING  NOTICE 


4  19 


32 


12 


NOT  A  PRIORITY  AT  THE 
FEDERAL  LEVEL 


3  82 


28 


NOT  A  PRIORITY  AT  THE 
STATE  LEVEL 


2.66 


29 


LACK  OF  KNOWLEDGE  WITHIN 
STATE  GOVERNMENT 


226 


31 


FEW  LAYOFFS  AND  CLOSINGS 
MINIMIZE  THE  NEED  FOR 
WARN 


197 


30 


t 

FREQUENCY 


33.  Which  two  problems  do  you  consider  most  important? 
25  states  reported  two  problems  and  6  states  reported  one  problem 
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34.  The  tallowing  are  possible  changes  Jo  increase  the  effectiveness  of  WARN     How  effective  do  you 
think  each  would  be  in  achieving  that  objective? 


INCREASE  NOTICE  PERIOD  TO 
90  DAYS 

INCREASE  NOTICE  PERIOD  TO 
120  DAYS 

INCREASE  EXISTING  FINANCIAL 
PENALTIES  FOR  COMPANY 
NONCOMPLIANCE 

ALLOW  CRIMINAL  PENALTIES 
FOR  NON-COMPLIANCE 

DESIGNATE  FEDERAL  DOL  AS 
ENFORCEMENT  AGENCY  WITH 
LEGAL  SANCTIONS 

DESIGNATE  STATE  DWU  AS 
ENFORCEMENT  AGENCY  WITH 
LEGAL  SANCTIONS 

REQUIRE  ALL  COMPANIES  TO 
EXPANO  COVERAGE  TO  INCLUDE 
COMPANIES  WITH  50  OR  MORE 
EMPLOYEES 


NO 

^ 

->> 

HIGH 
EFFECT 

STATES 

;ffect 

"V 

,-"* 

RESPONDING 

i 

2 

3 
283 

4 

5 

30 

255 


300 


4  30 


396 


4  03 


3  94 


29 


33 


28 


30 


27 


33 


LENGTHEN  "30  OAY  PERIOD"  AND 
REDUCE  "PERCENT  (ONE-THIRD) 
OF  WORKFORCE"  PROVISION 

REQUIRE  COMPANIES  TO  CONSULT 
WITH  EMPLOYEES  AND  STATE  DWU 


381 


3  75 


31 


32 


35.  Additional  Comments 

At  various  points  in  the  survey,  states  made  comments  on  positive  outcomes  and  problems  with  WARN    A  sample  includes 
the  following 

-  "Majority  of  employers  are  over-cautious  about  WARN-recerve  many  justin-case '  notices  and  many  for  small 
layoffs  as  'courtesy     Gives  state  greater  opportunity  to  sen  servces  which  are  invariably  appreciated  and  talked 
about  among  employers  and  workers  ' 

-  "WARN  has  been  effective  from  the  standpoint  of  coordinating  a  rapid  response  effort  and  providing  Title  III 
services    Its  mpact  on  averting  worker  dislocation  is  minimal  since,  generally.  4  is  too  late  for  intervention  by  the  time 
we  receive  notice  ' 

-'pro-active' approach  to  enforcement  needed 

-  "WARN  may  have  improved  business  understanding  of  the  mportance  of  longer  notice,  but  the  number  of 
loopholes  and  complicated  'enforcement  procedures  (crvil  court  process)  allow  some  employers  to  circumvent 
adequate  notice  " 

-  Tinted  effectiveness  of  WARM  appears  most  attnbutable  to  the  weak  legal  sanctions  and  loopholes '  contained  in 
the  WARN  law    Both  areas  encourage  circumventing  of  WARN  " 

-  It  appears  that  WARN  was  enacted  to  appease  certain  groups  and  to  encourage  voluntary  acton  on  the  part  of 
employers     loopholes  in  the  taw  provide  avenues  of  escape  for  many  employers  anticipating  layoffs/closures  " 


-  'no  teeth  in  legislation " 

-  "DWU  needs  authority/resources  to  report  and  enforce  WARN  requirements,  enforcement  through  courts  is  too  little. 
too  late  ' 
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-  II provides  advance  notice  out  not  enough  lime  to  avert  the  situation  " 

-  "Lack  of  enforcement  -  word  has  gotten  out  that  nothing  usually  happens  when  employers  don  t  comply. ' 

-  "Loopholes  in  the  law    many  businesses  can  fit  into  one  of  the  exceptions.  ' 

-  "Enforcement  mechanism  in  effect  makes  no  one  responsible  for  this  law  ' 

-  "Enforcement  is  limited  at  best    Most  dislocated  wonders  can  not  afford  the  legal  expenses  involved  in  pursuing 
action  against  an  employer.  ' 

-  "At  a  minimum,  it  would  appear  an  enforcement  provision  by  either  U  S  DOL  and/or  state  dislocated  worker  unit, 
would  have  the  greatest  immediate  impact  on  company  responsiveness  under  WARN.  " 

—Despite  the  problems,  "we  are  better  off  with  at  least  some  notice  versus  not  becoming  aware  of  the  dislocation  unit 
after  the  tact" 

WARN  NOTICES  RECEIVED 

STATFS  RESPONDING  1989-1990     1990  1991 

Alabama 

Arizona 

Arkansas 

Colorado 

Delaware 

Florida 

Georgia 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Mississippi 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

North  Carolina 

North  Dakota 

Oklahoma 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Texas 

Virginia 

Washington 

West  Virginia 

Wisconsin 

TOTAL  1796  1870 


Total  WARN  Notices  for  all  50  States 

and  Washington.  DC  2608  2932 

Note    "WARN  Notices  Received"  is  based  on  data  reported  to  the  U  S  Department  of  Labor 


44 

34 

22 

16 

21 

18 

32 

43 

8 

17 

115 

140 

107 

72 

3 

0 

171 

128 

64 

95 

17 

20 

17 

8 

9 

10 

42 

43 

99 

101 

107 

138 

41 

20 

53 

63 

9 

10 

9 

11 

9 

18 

147 

116 

8 

13 

90 

101 

1 

0 

15 

24 

131 

138 

16 

10 

46 

55 

1 

3 

91 

211 

85 

67 

28 

33 

47 

35 

Jll 

J22 
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Statement  of  the  Federation  for  Industrial  Retention  &  Renewal 

GROWING  WARN  ACT  ABUSES  PROMPT  THIRD  ANNUAL 
"PLANT  CL0SIN6  DIRTY  DOZEN- 
WASHINGTON,  DC.  (February  21,1 993)  _  A  list  of  the  worst  US.  companies  in  terms  of 
Irresponsible  plant  closings  and  community  abandonment  was  released  today  by  the  Federation  for 
Industrial  Retention  and  Renewal  (FIRR)  in  Its  third  annual  "Plant  Dosing  Dirty  Dozen' 

"Companies  hove  become  slicker  and  slicker  in  using  the  Worker  Adjustment  and  Retraining 
Notification  (WARN)  Act  loopholes,"  said  Greg  LeRoy,  research  director  of  the  Midwest  Center  for 
Labor  Research,  referring  to  thegrowlng  number  of  WARN  abuses.  "We  need  stronger  remedies  for 
violations  and  we  need  to  eliminate  ell  escape  routes  from  the  Act"  WARN  requires  60  days 
advance  notice  before  plant  closings  or  mass  layoffs 

The  corporate  strategy  of  fleeing  to  cheaper  labor  markets  in  order  to  make  better  profits  doesnt 
take  into  account  the  devastation  it's  leaving  behind,"  said  Julie  Hurwitz,  attorney  f«r  the  Sugar 
Law  Center  for  Economic  and  Social  Justice  'If  this  country  wants  to  improve  its  economy,  it  had 
better  start  paying  attention  to  its  industrial  policy  and  Us  working  people." 

FIRR  Executive  DirectX  Jim  Bern  concurred  and  said  that  besides  the  growing  rate  of  WARN  Act 
violators  on  the  list,  there  are  also  an  alarming  number  of  other  abuses  "Companies  are 
continuing  to  desert  workers  without  severance  pay,  health  insurance  or  retraining  assistance  and 
desert  neighborhoods  without  cleaning  up  their  illegally-dumped  toxic  wastes  Its  a  travesty  of 
the  American  dream" 

The  announcement  by  FIRR  precedes  Tuesday's  release  of  the  General  Accounting  Office  Report  on 
WARN,  and  the  Senate  Subcommittee  on  Labor  hearing  on  WARN  at  930  am  in  Dirksen  Room  430. 

FIRR  is  a  national  coalition  of  ctmrrtrlty-besed  organizations  working  together  to  -reserve  jobs 
and  increase  community  pat  liripation  in  economic  decision-making  The  Federatla ,  was  formed 
in  February  I960  in  response  to  the  country's  industrial  crisis  of  plant  shutdowns  and  economic 
instability. 

McDonnell  Douglas.  SL  Louis.  Missouri 

Nominated  by  St  Louis  Economic  Conversion  Project  for  violation  of  the  WARN  Act  and  age 
discrimination.  McDonnell  Douglas,  the  nation's  largest  military  contractor  and  the  biggest 
employer  in  the  SI  Louis  area,  has  laid  off  more  than  1 3,000  workers  since  July  1990   An  additional 
1500  jobs  will  be  eliminated  by  the  end  of  the  year.  A  lawsuit  has  been  filed  against  the  company  by 
former  employees  for  breaking  the  WARN  Act  by  laying  off  900  workers  on  November  6  and  December 
4 1992  Under  the  lew,  a  "mass  layoff  is  defined  as  an  employment  loss  at  a  "single  site 
employement"  during  a  30-dey  period— either  500  employees  or  for  at  least  one-thinJ  of  the  workers 
at  thet  site.  The  company  tried  to  avoid  WARN  by  housing  workers  in  different  buildings  In  order  to 
use  WARNs  single  site  loophole  Still  pending  Is  a  lawsuit  filed  by  salaried  employees  for  rlcDonnells' 
failure  to  provide  60  days  notice  under  WARN  to  workers  laid  of  f  after  the  cancellation  of  the  A-12 
attack  plane  in  1991.  The  Equal  Employment  Opportmityrjorrrnission  has  found  to 
Douglas  broke  the  federal  (Age  Discrimination  in  Employment  Act  because  it  Intentionally  laid  off 
workers  age  55  x  older.  About  700  laid-of f  workers  are  believed  to  fall  into  that  category. 
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ZeailiLSorlngfleld.  Missouri 

Nominated  by  The  Religion  and  Labor  Council  of  Kansas  City  foro  miserly  Tree  Trade"  shutdown 
and  laying  off  1350  workers  since  December  1991  in  a  flagrant  abuse  of  a  WARN  Act 
loophole.  In  1 987  Zenith  demanded  that  its  Springfield  employees  take  a  pay  cut,  warning  that  if 
they  refused,  the  company  would  transfer  their  work  to  Mexico.  The  threat  was  real:  Zenlthhed 
already  relocated  one  of  Its  plant  to  Mexico.  Members  of  the  International  Brotherhood  of  Electrical 
Workers  Local  1 453  agreed  to  an  a  1  percent  pay  redxtion  and  a  five-year  pay  freeze.  Still  not 
satisfied.  Zenith  disclosed  in  October  1991  that  It  was  closing  down  most  of  Its  remaining 
manufactuMng  operations  and  began  moving  their  assembly-line  jobs  to  subsidiary  factories  In 
Mexico.  ByJune  l992,thecorrpory-orcetretopenTloyerinSp^ 

percent  of  its  I  jBOO  employees  without  giving  notice.  Zenith  was  able  to  get  around  the  WARN  Act 
■mass  layof f"  definition  by  laying  off  workers  In  groups  of  200  to  300 

General  Motors/Ypsilanti ,  Willow  Run.  Michigan 

Nominated  by  the  Sugar  Center  for  Economic  and  Social  Justice  for  seeking  to  close  a  4.500- 
wurker  auto  plant  and  breaking  a  Job  security  pledge  in  return  for  $  1 .3  billion  in 
property  tax  abatements  over  15  years,  rrnst  recently  in  1988  fore  $75  million  project  On 
February  9, 1993,  Washtenaw  County  Judge  Donald  Shelton,  in  a  landmark  ruling,  enjoined  GM  from 
closing  Willow  Run  on  the  grounds  of  promissory  estoppel.  The  eloquent  decision  urged  a  new 
relationship  between  government  and  industry,  "a  real  partnersh1p_not  one  in  which  Industry  simply 
views  government  83  a  part  of  its  "business  climate'  and  another  opportunity  to  increase  profits. 

Pittsburgh  Press/ScriD03-Howard.  Pittsburgh.  Pennsylvania 

Nominated  by  Steel  Valley  Authority  for  trying  to  break  the  union  and  unfair  labor  practices 
Scripps-Howard  played  hardball  with  organized  labor  and  Invested  in  a  costly  strategy  of  replacement 
workers,  expanded  security,  and  even  an  out-of-town  publication  to  wait  out  Teamsters  Local  211.  In 
the  end,  they  were  rejected  by  their  own  advertisers,  by  the  city  and  area  politicians,  and  by  their 
subsalbers.  In  October  1 99 1 ,  the  /Vttstupfftvss  proposed  to  eliminate  450  of  its  600  Teamster 
drivers.  While  the  union  acknowledged  that  staffing  changes  were  necessary,  it  was  unwilling  to 
accept  such  a  deep  cut  Scripps-Howard  refused  to  negotiate  and  used  harassment  tactics  such  as 
discontinuing  health  care  and  pension  benefits.  In  May  1 992,  the  Teamsters  went  on  strike  and  the 
National  Labor  Relations  Board  filed  unfair  labor  practices  against  the  SYbss  The  strike  lasted  five 
months.  The  fYess  brought  In  replacement  drivers  and  tried  to  publish  with  strikebreakers  in  July, 
but  after  two  days  It  stopped  publishing  because  strikers  blocked  the  compound  entrance  In  October 
1992.  the  paper  was  sold  to  the  Block  family,  owners  of  the  competing  PtttstuTfiFtet-Ga&tte . 
which  proceeded  to  close  the  ftvss. 

Taustee/Stroehmann  Bakeries.  Queens.  New  York 

Nominated  by  the  Federation  for  Industrial  Retention  &.  Renewal  and  the  Bakery,  Confectionery  and 
Tobacco  Workers  Union  Local  50  for  cruel  betrayal  of  its  workers  and  greed  400  workers  lost 
jobs  when  Stroemenn  Bakeries  shut  down  the  Taystee  bread  bakery  in  Queens  in  July  1992  When 
Stroehmam  bought  Taystee,  which  had  operated  for  over  30  years.  It  received  a  $52  million  triple- 
tex-exempt  bond  Issue  (Government  Investment  Revenue  Bond)  from  New  York  City  to  pay  fx  the 
acquisition  It  also  received  $790,000  in  breaks  on  property,  sales  and-nrortaoge-recordlnrj-taxes  and 
a  discount  on  utility  rotes.  Stroehrnann  took  advantage  of  the  perks,  even  though  its  only  reason  for 
the  purchase  was  to  penetrate  the  New  York  market  Within  three  three  years,  the  company  announced 
Its  decision  to  close  without  warning  and  refused  to  offer  Taystee  employees  jobs  in  its  Pennsylvania 
plants.  The  Taystee  closing  and  Stroemanns  deceptive  behavior  has  spurred  New  York  City  Council 
members  and  elected  officials  to  join  the  union  In  boycotting  Stroehmann's  products.  The  union  Is 
also  spearheading  a  movement  to  open  up  a  new,  employee-owned  bakery 
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Hough  Bakeries/ AmerlFoods  Companies.  Cleveland.  Ohio 

Nominated  by  Cleveland  Coalition  Against  Rant  Closlngs/RIC  Project  for  violation  of  the  WAR* 
Act  and  Its  refusal  to  disclose  Its  plan  to  file  for  bankruptcy.  Hough  Bakeries  had  32 
stores  throughout  the  Cleveland  area  and  was  the  city's  premier  bakery  and  catering  company.  It 
filed  for  bankruptcy  and  abruptly  closed  its  bakeries  in  August  1 992— laying  off  400  employees 
without  warning  AmeriFoods,  which  bought  Hough  in  1 990,  is  being  sued  for  direct  violation  of  the 
WARN  Act  by  Bakers  Union  Local  1 9,  part  of  the  Teamsters  Union. 

Acme  Boot  Company/Farley  Industries.  Clartcsvllle,  Tennessee 

Nominated  by  Tennessee  Industrial  Renewal  Network  and  Midwest  Center  for  Labor  Research  fx 
being  a  runaway  company  to  Puerto  Rico  to  get  federally  tax-free  profits.  This  is  a 
case  of  taxpayer-financed  job  destruction.  Acme  Boot  Orpeny,  maker  of  Dingo,  Dan  Post  and 
Acme  Boots,  plans  to  close  its  800-worker  Garksville  plant,  shifting  production  to  Puerto  Rico, 
where  it  can  avoid  all  US  corporate  income  taxes  under  Internal  Revenue  Code  Section  936.  United 
Rubber  Workers  Lxal  330  has  protested,  and  now  awaits  a  formal  hearing  promised  by  Puerto  Rico 
Gov.  Rosello  on  the  plant's  runaway  status.  The  Puerto  Rico  Tax  Incentive  Act,  a  companion  law  to 
936,  explicitly  prohibits  tax  exemptions  for  runaway  plants 

Lewis  Nut  &  Bolt.  Minneapolis.  Minnesota 

Nominated  by  Working  Group  on  Economic  Dislocation  for  deceitful  behavior  and  environmental 
contamination.  Lewis  Nut  &  Bolt  closed  in  December  1992  end  left  40  workers  unemployed.  The 
company  let  its  equipment  deteriorate  and  its  building  fall  apart,  took  all  the  wage  concessions  it 
could  and  then  decided  to  move  to  Colorado  to  get  tax  breaks,  a  non-union  work  force,  and  a  new  plant 
The  International  Brotherhood  of  Electrical  Workers  Union  Local  1 140  worked  very  herd  with  the 
company  to  try  and  save  jobs.  In  1985.  the  workers  took  a  9  percent  pay  cut  They  passed  over  raises 
(except  for  inflation)  again  from  1986  through  1989.  Local  1 140  lobbied  for  Lewis  contracts  with  the 
government,  offered  help  with  government  financing,  and  brought  tn  the  Working  Group  on  Economic 
Dislocation  for  consulting  Lewis  Nut  &.  Bolt  also  attemped  to  leave  Minneapolis  with  grounds 
cotarrrineted  with  years  of  Industrial  waste— hazardous  wastes  strewn  around  the  property,  oil 
spillage  on  the  floors,  and  an  outdoors  waste  oil  tank  that  violated  city  and  county  rules.  The  Hennepin 
County  Attorneys  office  has  filed  suit  against  the  company  for  errvlrxrnental  violations.  Lewis  Bolt 
&.  Nut  has  agreed  to  spend  at  least  $60,000  to  test  the  site  for  erMnnnental  contamination. 

Detroit  Coke  Corporation  Detroit.  Michigan 

Nominated  by  Sugar  Lew  Center  fx  Economic  and  Social  Justice  fx  violation  of  the  WARN  Act 
and  toxic  waste  dumping  In  Septembx  199 1  workers  fx  the  Detroit  Coke  Corporation  found  out 
about  the  closing  of  their  plant  when  they  showed  up  fx  work  and  the  doors  were  locked  The  ownx, 
J.  Donald  Crane,  had  given  the  union  about  two  hours  notice  and  Its  160  employees  no  notice  at  all.  The 
closing  occurred  three  days  before  the  contract  with  the  United  Steelworkers  was  scheduled  to 
expire,  and  three  months  before  the  EPA  would  have  shut  the  plant  down  because  of  environmental 
violations.  Coke  ovens  emit  a  large  amount  of  the  carnlnogen  benzene  Into  the  atmosphere.  The  owrer 
has  been  cited  by  the  EPA  fx  violation  of  air  pollution  control  standards  f  x  his  plants  all  ovx  the 
country  Unix  and  salaried  workers  have  banded  togethx  to  file  a  WARN  Act  lawsuit  against  the 
company 

Reynolds  Metals  Co/BICC  Cables  Corp..  Longyiew,  Washington 

Nominated  by  Reynolds  Workers  Re-Employment  fx  WARN  Act  violations  and  fraudulent 
behavior.  When  BICC  Cables  Corp.  announced  plans  In  June  1992  to  buy  the  Reynolds  Metals  Co.  cable 
plant,  there  were  assurances  to  workers  of  long  term  employment  and  benefits.  But  with  no  warning, 
the  London-based  company  laid  off  200  workers.  The  plant  Is  expected  to  close  sometime  this  yex 
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Aluminum  Brick  and  Glassworkers  Local  369  has  filed  a  grievance  with  BICC,  and  an  unfair  labor 
practices  complaint  with  the  National  Labor  Relations  Board  Besided  apparent  WARN  Act  vioulations, 
the  union  is  considering  filing  a  possible  lawsuit  against  BICC  for  fraud  because  of  job  loss. 

Haverhill  Shoe  CoVShaerShoe  CnVMilluard  Holding  Co..  Haverhill,  MA 

Nominated  by  former  Haverhill  shoe  employees,  represented  by  the  Amalgamated  Clothing  and  Textile 
Workers  Union  Local  31  for  a  WARN  Act  violation  and  blatant  Indifference  to  the  survival 
of  their  community.  The  shoe  industry  once  dominated  Haverhill  and  was  critical  to  the  now- 
depressed  Merrimack  Valley  region  The  closing  of  Haverhill  Shoe  Co.  by  Sheer  Shoe,  which  put  more 
than  130  out  of  work,  further  devastated  the  community.  Employees  learned  of  the  closing  when  they 
received  a  one  week  notice  with  their  paychecks— a  clear  violation  of  WARN— and  were  given 
vacation  pay  but  no  severance.  Frustrated  by  the  lack  of  Jobs  for  shoemakers,  the  union  and  the 
Merrimack  Valley  Project  are  requesting  that  Sheer  Shoe  Corp  provide  "community  severance"  money 
for  retraining,  transportetion  and  child  care  programs.  Thus  for,  the  company  has  refused  to  meet 
with  them  Local  31  has  also  filed  charges  thetShaer  Shoe  violated  the  WARN  Act 

RE.  Phelon  Co..  East  Longmeodow.  Massachusetts 

Nominated  by:  Machine  Action  Project  for  hypocrlcy  and  flagrant  abuse  of  a  WARN  Act 
loophole.  On  September  1,1 992,  Phelon  employees  read  in  the  newspaper  from  a  pressrelease 
issued  by  the  company  that  their  company  was  moving  to  South  Caroline  end  would  shut  down  its 
plant  in  August  1993.  The  next  day's  paper  had  a  story  about  owner  Dele  Phelon  appearing  in  court 
because  of  a  dispute  regarding  his  purchase  of  two  Ferraris  for  $4  million.  He  charged  the  Ferraris' 
value  had  diminished  His  200  employees,  some  of  whom  hove  worked  for  the  company  for  over  20 
years,  feel  he  is  treating  them  the  same  way— as  if  they  have  diminished  value.  The  company  has 
found  a  way  to  get  around  the  WARN  Act  by  laying  of f  10  workers  at  a  time  without  notice,  and  it  has 
never  formally  told  its  employees  about  the  closing.  Western  Massachusetts  has  lost  20,000  jobs 
over  the  last  decodees  more  end  more  manufacturing  companies  move  south.  It  is  estimated  that  the 
closing  of  the  Phelon  plant  will  cost  the  region  $7.4  million  over  two  years  and  eliminate  one 
secondary  job  for  every  poslton  lost  at  the  fecillty 


FIRR  CONTACTS  FOR  "DIRTY  DOZEN" 

Acme  Boot  Company/Farley  Industries,  Clarksville,  TN 
Bob  Becker,  (6 1 5)  637- 1 576,  Tennessee  Industrial  Renewal  Network 

Detroit  Coke  Corporation  Detroit,  Ml 

Julie  Hurwitz,  (313)  662-6540,  Sugar  Law  Center  for  Economic  and  Social  Justice 

General  Motors/Vosllanti  Willow  Run,  Ml 

Julie  Hurwitz,  (3 13)  662-6540,  Sugar  Law  Center  for  Economic  and  Social  Justice 

Haverhill  Shoe  Company  Haverhill,  MA 

Judy  Fisher,  (508)  373-0 1 1 4,  ACTWU  Local  3 1 

Ken  Galdston,  (508)  696-0650,  Merrimack  Valley  Project 

Houoh  Bakeries/ AmerlFoods  Companies  Cleveland,  OH 

Tom  Gannon,  (216)  696-6226,  Cleveland  Coalition  Against  Plant  Closings/RIC  Project 

Lewis  Nut  &  Bolt  Minneapolis,  MN 

Jim  Mangan,  (6 1 2)  224-2554,  Working  Group  on  Economic  Dislocation 

McDonnell  Douglas  St  Louis,  Missouri 

Mary  Ann  McGivem,  (3 14)  726-6406,  SL  Louis  Economic  Conversion  Project 
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RfL  Pnelon  Co..  East  Longmeadow,  MA 

Elyse  Cam,  (41 3)  78 1  -6900,  Machine  Action  Project 

Pittsburgh  Press/SalDos-Howard  Pittsburgh.  PA 

Tom  Croft,  (4 1 2)  462-6408,  Steel  Volley  Authority 

Reynolds  Metals  CoTBICC  Cables  Com  Longvlew,  WA 

Rebecca  Cleere,  (206)  425-4342,  Reynolds  Worker  Re-£mployment 

Taustee/Strpebmann  Bakeries  Queens  MV 

Jim  Bern,  (3 1 2)  252-7676,  Federation  for  Industrial  Retention  &  Renewal 
Lynn  Bell,  (7 18)  45l-0103,8akery,tofertioneryarxJTob*x^ 

ZenJliL  Springfield.  Missouri 

Jerry  fteszaros,  (816)  923-3215,  The  Religion  and  Labor  Council  of  Kansas  City 


WORKER  ADJUSTMENT  AND  RETRAINING  NflTIFICATION  (WARM)  ACT 


The  Worker  Adjustment  and  Retraining  Notification  (WARN)  Act  was  enacted 
In  1988  and  took  effect  in  February  1989.  It  requires  that  companies  with 
100  or  more  employees  give  60-day  notice  of  a  plant  shutdown  or  mass 
layoff.  Failure  to  comply  must  be  in  declared  In  Federal  district  court  and 
can  result  In  damages  amounting  to  60  days  wages. 


FIRR/Sugar  Law  Center  Recommendations  for  a  new  WARN  Act: 

1.  Lower  Thresholds 

-  1  year  notice  for  100  or  more  employees 

-  6  months  notice  for  25  to  100  employees 

-  Mass  layoff  notice  for  100  or  more  employees  fir  1/3  of  the      work  force. 

2.  Disclosure  of  the  reasons  for  and  the  destination  of  job  flight. 

3.  Corporate  payment  for  severance,  six  month  health  care  and  outplacement  training 
for  dislocated  workers 

4.  The  right  of  first  refusal  to  employees  if  a  company  is  put  up  for  sale 

5.  Reform  of  the   NLRA  to  permit  bargaining  over  plans  to  singificantly  reduce 
company  employment  levels  or  to  close  the  company 

6.  Reinstate  the  first  draft  of  WARN 

-  Disclose  company's  books 

-  Disclose  threshold  information 

-  Consultation  with  labor  and  community  to  discuss  alternatives  other  than 
shutdown 

-  Better  thresholds  (25  effected  at  site,  etc.)  and  a  better  definition   of 
site. 
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7.  Litigation 

-  Parent  corporation  liability 

-  Redefine  employer  to  include  individual  people 

-  Disclosure  of  internal  information  to  determine  whether  thresholds  are  met 

-  More  sever  sanctions 

-  Clarify  damages  calculations 

-  Correct  "good  faith"  loophole 

-  Punitive  damages  if  "intent"  is  shown  (perhaps  double  damages) 

-  Defined  statute  of  limitations  (not  6  months) 

8.  Individual  notice  to  employees  even  within  a  union. 

9.  Posting  of  WARN  Rights 

10.  Financial  penalty  to  Department  of  Labor  to  finance  enfocement  as  an  assurance 
that  the  administration  will  no  longer  fail  to  enforce. 


Prepared  Statement  of  Julie  H.  Hurwitz 
I.  INTRODUCTION 

My  name  is  Julie  H.  Hurwitz.  I  eon  an  attorney  and 
the  Executive  Director  of  the  National  Lawyers 
Guild/Maurice  and  Jane  Sugar  Law  Center  for  Economic  and 
Social  Justice  (Guild  Law  Conter) .  Thank  you,  Mr. 
Chairman  and  members  of  this  committee  for  convening  this 
hearing  and  for  giving  the  Guild/Sugar  Law  Center  the 
opportunity  to  testify.  Our  experience  with  the  WARN  Act 
puts  us  in  a  unique  position  to  have  meaningful  and 
practical  input  into  this  very  important  procesH  of 
examining  the  effectiveness  of  this  law  with  an  eye 
toward  improving  it. 

The  Guild  Law  Center  is  a  national  public  interest 
law  office.  Our  emphasis  it  on  economic  and  social 
justice  issues,  with  primary  Involvement  over  the  past 
two  years  in  plant  closings  and  mass  layoffs,  and  in 
particular  on  the  WARN  Act.  Since  we  opened  our  doors 
exactly  two  (2)  years  ago,  the  Law  Center  has  become  a 
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nationally  recognized  clearinghouse  regarding  all 
aspects  of  the  WARN  Act,  with  our  primary  emphasis  on  the 
enforcement  aspect.    We  have  been  directly  involved  in  the 
representation  of  hundreds  of  dislocated  workers  in  several  WARN 
Act  cases  throughout  the  country. 

In  addition  to  our  direct  involvement  in  WARN  Act  litigation, 
advocating  on  behalf  of  dislocated  workers,  the  Guild  Law  Center 
has  served  as  a  national  clearinghouse  for  WARN  Act  issues.  In  this 
capacity,  we  have  provided  direct  consultation  to  attorneys,  unions 
and  dislocated  workers  regarding  possible  and  pending  WARN  cases. 
We  have  gathered  specific  information  and  materials  regarding  75 
cases  which  have  been  filed  (six  (6)  of  which  has  the  Guild  Law 
Center  representing  some  or  all  of  the  dislocated  workers),  and  22 
cases  which  have  either  not  yet  been  filed  or  which,  because  of  the 
facts  or  other  circumstances,  will  never  be  viable  cases.  This  has 
enabled  us  to  develop  a  practical  overview  of  those  situations  both 
which  have  resulted  in  the  filing  of  cases,  as  well  as  those  in 
which  cases  could  not  be  brought  because  of  the  various  loopholes 
and  ambiguities  within  the  current  version  of  the  Act. 

On  behalf  of  the  Guild  Law  Center  an<l  those  dislocated  workers 
who  we  represent,  I  wish  to  thank  you,  Mr.  Chairman,  for  convening 
this  hearing  on  this  very  important  subjoct,  and  for  giving  me  the 
opportunity  to  testify  about  our  experiences  at  the  Guild  law 
Center  with  the  WARN  Act. 

Based  on  the  extensive  experience  wr»  have  had  since  1991  with 
the  WARN  Act,  I  am  here  today  to  provide  my  insights  into  both  the 
importance  of  a  plant  closing  notification  law  such  as  the  WARN 
Act,  and  to  draw  your  attention  to  some  of  the  ways  in  which  it 
could  and  should  be  made  more  effective. 

II.  THE  WARN  ACT 

The  passage  of  the  WARN  Act,  aft^r  more  than  15  years  of 
unrelenting  opposition  by  employer  end  corporate  lobbyists, 
represents  a  dramatic  victory  for  working  people  throughout  this 
country-   As  the  first  federal  law  requLring  any  notice  of  plant 
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closings  and  mass  layoffs,  the  WARN  Act  takes  a  significant  step 
toward  providing  protection  to  those  about  to  become  dislocated 
workers.  It  also  increases  the  possibility,  in  some  rare  cases,  of 
actually  averting  the  job  loss.  Much  credit  is  to  be  given  to  the 
sponsors  of  the  WARN  Act,  especially  to  Congressmen  Ford  and  Clay 
and  Senators  Metzenbaum,  Jeffords  and  Kennedy,  who  stood  steadfast 
in  their  15  year  effort  to  get  a  plant  closing  notification  law 
passed,  in  the  face  of  bitter  opposition. 

The  WARN  Act  has  undoubtedly  resulted  in  larger  numbers  of 
working  people  receiving  notice  of  thoir  impending  employment 
losses  than  ever  before.1  This,  in  itnelf,  has  clearly  made  a 
difference  in  the  lives  of  these  people,  both  in  terms  of  reducing 
the  psychological  trauma  associated  with  losing  one's  livelihood, 
and  in  terms  of  shortening  the  period  oi  unemployment.1  And,  in 
some  cases  it  has  even  resulted  in  averting  the  employment  loss 
completely.  However,  this  has  been  rare,  because  the  WARN  Act 
requires  only  60  days  notice,  a  shortcoming  with  the  Act  that  I 
will  address  later.  A  recent  survey  of  35  state  dislocated  worker 
units,  conducted  by  Northeastern  University  Political  Science 
Professor  John  Portz,  has  verified  that  60  days  is  too  short  a  time 
to  allow  for  meaningful  intervention  to  avert  a  closing  or  layoff, 
and  has  indicated  that  at  least  90-H:0  days  notice  would  be 
required  to  effectively  intervene  to  actually  prevent  the  job 


1  The  GAO  Report  confirms  this,  as  well  as  does  a  recent 
survey  of  state  dislocated  worker  units  conducted  by  Northeastern 
University  Political  Science  Professor  John  Portz.  See,  Portz, 
John,  "WARN  and  the  States!  Implementation  of  the  Federal  Plant 
Closing  Law."  April,  1992.  (Presented  at  the  Annual  Meeting  of  the 
Midwest  Political  Science  Association,  April  9-11,  1992);  and 
"Plant  Closings,  Mass  Layoffs  and  Advance  Notice  Laws:  Putting  the 
Pieces  Together."  September,  1992.  ^Presented  at  the  Annual 
Meeting  of  the  American  Political  Science  Association,  September, 
1992.  ) 

1  See.  Portz,  supra. 
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loss.' 

With  all  of  the  good  that  thia  law  does,  we  now  know  from  the 
empirical  information  released  to  us  by  today's  GAO  Report,  the 
WARN  Act,  in  its  current  form,  is  in  need  of  improvement.  Ti.e 
results  of  the  GAO  Report  confirm  the  experiences  of  the  thousands 
of  dislocated  workers  who  have  made  their  stories  known  to  us  At 
the  Guild  Law  Center.  The  WARN  Act,  although  a  very  important  stop 
toward  the  goal  of  providing  meaningful  pcotections  to  the  workers 
in  this  country  whose  lives  are  being  devastated  by  the  current 
economic  crisis,  is  unfortunately,  in  its  current  form,  protecting 
less  than  half  of  those  whom  it  was  intended  to  protect.  As  such, 
the  legislative  purpose  --  your  purpose,  Mr.  Chairman  and  members 
of  the  committee  --  i.e.  "to  provide  significant  protection  ro 
workers  and  local  communities,"4  is  now  being  only  partially 
fulfilled. 

Worker  dislocation  continues  to  be  a  major  problem  in  thiB 
country.  Plant  closings  and  mass  layoffs  are  common  phenomena,  and 
mil  I  ions  of  American  workers  are  losirg  their  jobs  in  record 
numbers.'  The  continuing  rise  in  unemployment,  poverty  and 
homelessness,  coupled  with  the  current  policies  of  our  State  and 
Federal  governments  with  respect  to  social  services,  access  to 
medical  care  and  job  creation  and  retention,  all  point  to  the  need 
to  support  any  and  all  efforts  to  allevLate  the  suffering  being 


'  Idi,  "Plant  Closings,  Mass  Layoffs...,"  at  16;  "WARN  and 
the  States...,"  at  6-7. 

4  Letter  to  Secretary  of  Labor  Elizabeth  Dole,  from  the 
principal  authors  of  WARN,  Senators  Metzenbaum  and  Jeffords  and 
Congressmen  Ford  and  Clay,  responding  to  the  DOL  Interim 
Interpretative  Rule  and  Proposed  Rul«i,  (February  2,  1989), 
Legislative  History.  71. 

1  Moreover,  studies  have  shown  tha^  of  the  more  than  5  1\2 
million  people  who  have  been  displaced  between  1987  and  1992,  only 
half  have  been  able  to  find  full-time  employment,  and  of  that,  one- 
third  have  suffered  significant  pay  cuts.  See,  "Factory  Workers  Hit 
Hardest  By  Recession,  But  Managers  Also  l<ost  Jobs,  BLS  Confirms, " 
BNA,  Daily  Labor  Rptr  (August  20,  1992),  B-14. 


fiEl_QQO  n  _  Q-3 


86 

experienced  by  millions  of  people  throughout  the  country.  This 
suffering  is  further  exacerbated,  both  at  home  and  abroad,  by  the 
free  trade  policies  of  our  government  and  by  the  corporate  strateqy 
of  fleeing  to  the  vastly  cheaper  labor  narkets  of  underdeveloped 
countries  in  order  to  maximize  profits  and  super-exploit  those 
already  impoverished  nations  and  people. 

A  more  effective  plant  closing  notification  law  is  needed,  at 
the  proponents  of  the  WARN  Act  have  known  for  many  years.'  This 
need  is  dramatically  underscored  by  the  -results  of  the  GAO  study. 
The  GAO  Report  higlights  both  the  strengths  and  weaknesses  of  the 
HARK  Act  as  it  currently  exists.  Although,  as  reflected  in  the  GAO 
Report  and  in  the  Portz  study,7  more  people  are  getting  notice  th*n 
ever  before,  many  more  people  who  should  be  getting  notice  simply 
are  not,  whether  due  to  blatant  violations  by  employers  who, 
because  of  the  weak  enforcement  provision,  know  that  they  will  not 
be  held  accountable,  or  due  to  affirmative  conduct  by  employers 
who,  after  obtaining  legal  advice,  are  able  to  manipulate  their 
workplaces  so  as  to  legally  avoid  having  to  give  notice  because  of 
the  many  loopholes  and  ambiguities  within  the  Act.  The  GAO  Report, 
as  well  as  the  survey  of  state  dislocated  worker  units  conducted  by 
John  Portz,  dramatically  illustrate  that  the  majority  of  mass 
layoffs  and  plant  closings  which  occur  a;:e  exempt  from  the  notice 
requirement  because  of  one  loophole  or  another  within  the  Act.  As 
one  official  from  a  state  dislocated  worker  unit  noted  in  response 
to  the  Portz  survey,  "  'loopholes'  in  the  law  provide  avenues  of 
escape  for  many  employers  anticipating  1/iyof  fs/closures.  ■■ 

On  the  other  hand,  the  "parade  of  hocribles"  predicted  by  the 
opponents  of  WARN  simply  have  not  happened.  As  the  GAO  reports,  a 
vast  majority  of  employers  who  have  given  notice  (even  if  less  than 


'  This  is  evidenced  by  simply  referring  to  the  earlier 
proposed  versions  of  the  law,  H.R.1616,  T..538  and  H.R.1122. 

*  See,  Portz,  supra. 

•  Portz,   John.   April,   1992.   'WARN   and   the   States: 
Implementation  of  the  Federal  Plant  Closing  Law,"  at  8. 
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60  days)  reported  that  the  notice  resulted  in  little  or  no  cost  to 
them  and  no  decrease  in  worker  productivity  or  sabotage  at  the  job. 
Moreover,  the  flood  of  litigation  feared  by  the  Act's  opponents  his 
•imply  not  come  to  pass.' 

III.  AREAS  OF  THE  WARN  ACT  IN  WEED  OF  REVISION 

The  bulk  of  our  experience  at  the  Gu  Id  Law  Center  has  focused 
primarily  on  enforcement,  which,  based  en  the  current  version  of 
the  WARN  Act,  has  been  after-the-fact,  in  fact,  in  the  handful  of 
situations  where  workers  or  unions  have  contacted  my  office  prior 
to  a  plant  closing  or  mass  layoff  to  find  out  what  rights  they  have 
under  the  WARN  Act,  I  have  had  little  choice  but  to  advise  them 
that  basically  they  have  to  wait  until  after  the  closing  or  layoff 
to  take  any  action.  (Of  course,  I  have  also  referred  them  to  other 
organizations  and  advocates  which  deal  primarily  with  pursuing 
options  other  than  closing  a  plant  or  facility  down;  but  those 
options  have  little  or  nothing  to  do  with  the  WARN  Act,  and  in  the 
vast  majority  of  cases,  it  is  already  too  late.) 

Based  on  our  experiences,  the  following  is  a  summary  of 
specific  areas  within  the  Act,  (both  substantive  and  procedural), 
which  we  feel  deserve  close  scrutiny  and  modification  in  order  ;.o 
more  effectively  accomplish  the  purpose  for  which  it  was  intended, 
i.e.,  to  minimize  the  adverse  impact  ol  job  losses  on  worker r, 
their  families  and  their  comrounitie t .  These  recommended 
modifications  address  both  the  parts  of  the  law  which,  on  their 
face,  do  not  provide  adequate  protection,  and  the  part6  which, 
because  of  the  way  in  which  they  are  written,  leave  many 
unanaswered  questions  thereby  allowing  ~he  courts  (which  ar«  «t 


*  It  should  also  be  noted  that,  contrary  to  the  statements  of 
Senator  Hatch,  that  "...this  bill  will  make  even  second-rate 
lawyers  rich.  There  is  no  way  it  can  fail  but  to  make  them  rich," 
[134  Cong.  Rec.  S8452  (June  23,  1988),  Legislative  History.  199], 
the  only  lawyers  who  are  getting  even  close  to  "getting  rich"  from 
this  law  are  those  corporate  lawyers  vigorously  representing  the 
offending  corporate  employers  in  the  relatively  few  WARN  oases  that 
have  been  filed. 
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this  time  the  sole  arbiter  of  the  rig-its  afforded  under  WAPN) 
virtually  unlimited  discretion  to  interpret  the  law  as  narrowly  or 
broad] y  as  they  wish: 

1.   REDUCE  THRESHOLD  REQUIREMENTS: 

a)  Lower   the   "mass   layoff   and   "plant   closing" 
thresholds i 

In  a  "mass  layoff"  situation  under  WARN,  there  roust  be  ut 
least  SO  employees  ("not  part  time")  and  1/3  of  the  workforce 
affected  at  a  "single  site  of  employment"  within  any  30  day 
period,  or  in  multiple  layoff  situations,  within  any  90  day 
period,  (as  long  as  any  given  layoff  within  the  90  days  docs 
not  reach  the  50  employee  threshold  in  and  of  itself)-10 
And,  in  a  "plant  closing"  situation,  there  must  be  at  least  50 
employees  ("not  part  time")  affected  at  a  "single  sit«  of 
employment" .u 

These  threshold  requirements  present  too  many 
opportunities  for  employers  to  avoid  WARN  liability,  and 
exclude  a  large  number  of  workers  irom  protection.  To  begin 
with,  the  50  employce/one-third  threshold  is  simply  too  large 
a  number  to  adequately  protect  those  working  people  who  are 
most  severely  affected:  by  mass  layoffs  and/or  plant  closings. 
It  provides  too  much  of  an  opportunity  for  an  employer  to 
manipulate  the  situation  in  order  to  avoid  having  to  provide 
notice  to  his  employees."  The  GAO  Report  confirms  that  the 
one-third  threshold  excludes  a  majority  of  employers  with  250 
or  more  employees  from  giving  notice." 

And,  in  mass  layoff  situations,  in  many  cases  it  is  too 
difficult  for  employees  who  may  fall  under  the  protections  of 
the  WARN  Act  to  even  know  whether  or  not  the  statutory 
requirements  have  been  met.  " 

b)  Expand  the  definition  of  "enployer"t 


1S  29  USC  SS2101(a)(3)  and  (8),  and  2102(d);  20  CFR  $639.3(i«. 

"  29  USC  52101(a)(2)  and  (B);  20  CPU  S639.3(i). 

"  See  discussion  of  the  Emery  cases,  at  pp. 21-22  below;  and 
of  the  Kildea.  OPEIU  and  Easton  Foundry  cases,  at  f .n.21  below. 

"  See  discussion  of  the  Smith  Corona  and  Emery  (Dayton)  cases 
below,  at  pp. 20-21,  for  specific  examples  of  large  numbers  <>£ 
workers  being  denied  WARN  notice  due  to  this  loophole. 

"  See  discussion  of  the  Smith  Corona  case,  below,  at  pp. 20-21. 
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In  order  to  be  protected  under  WARN,  there  must  first  he 
a  determination  that  there  is  an  "employer"  as  defined  by  the 
Act,  which  requires:  a)  at  least  100  total  employees  ("not 
part  time")1';  and,  b)  according  to  the  prevailing  case  law, 
a  corporate  entity.14  This  threshold  alone  excludes  mill Lous 
of  hard  working  people  from  the  protections  which  weie 
intended  to  cover  those  hardest  hit  oy  the  economic  crisis  we 
ace  in.  The  100  employee/4000  hour  requirement  excludes 
people  from  the  protections  of  the  WARN  Act  simply  because 
they  happen  to  work  for  smaller  employers.  Why  should  those 
people  not  be  entitled  to  notice?  They  work  just  as  hard,  and 
in  many  cases,  they  have  the  most  to  lose  by  not  being  covered 
by  the  WARN  Act. 

Also,  the  current  judicial  interpretation  of  "employer." 
which  includes  only  corporate  entities,  creates  a  serious 
danger  of  excluding  entire  classes  of  employers  who  do  not 
happen  to  be  incorporated.  He  recommend  that  the  statutory 
language  be  amended  to  more  clearly  reflect  all  possible 
organizations  and  individuals  who  should  be  considered 
"employers"  under  the  Act. 

Finally,  we  recommend  that  "ejaployer"  be  redefined  to 
include  public  as  well  as  private  employers.  We  see  uo 
rational  reason  for  not  affording  the  same  protection:;  <  <> 
workers  in  the  public  sector  as  those  provided  to  worker:*  in 
the  private  sector. 

c)  Revise  the  definition  of  "part  time": 

As  it  now  stands,  a  worker  is  deemed  to  be  a  "part  tlm^" 
employee,  and  thus  excluded  from  being  counted  toward  tho 
threshold  for  triggering  the  notice  requirement,  if  she  is 
employed  for  an  average  of  less  than  20  hours/week,  or  if  she 
has  worked  for  leis  than  6  of  the  12  months  preceding  the  date 
on  which  notice  was  required.1'  This  unfairly  excludes  any 
employees  who  were  hired  as  full  time  permanent  employees  Inns 
than  8  months  before  the  closing  or  layoff,  and  has  resulted 
in  bringing  the  total  number  of  "full -time"  employees  to  below 


"29  USC  52101(a) 


See.  Carpenters  District  Council  v  Dillard,  778  F.Supp.  297, 
6  IER  Cases  1377,  (8/30/91);  Cruz  v  Abbe/.  778  F.Supp.  605,  6  IER 
Cases  1441,  (6/15/91). 


ii 


29  USC  52101(a)(8);  20  CFR  $639. 3(h) 
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the  threshold  in  several  cases." 

In  addition,  since  many  employers  are  now  relying  more  on 
part-time  workers  to  avoid  providing  benefits  to  such  workers, 
we  recommend  that  the  Act  be  revised  to  trigger  the  notice 
requirement  when  a  certain  proportion  of  the  workforce  is  laid 
off,  whether  part-time  or  full-time." 

d)  Revise  the  definition  of  "employment  lossHi 

The  Act  now  defines  "employment  lose,"  in  a  mass  layoff 
situation,  to  include  the  requirement  that  the  affected  worker 
must  be  laid  off  for  more  than  6,  presumably  continuous, 
months."  This  definition  has  invited  abuse  by  employers  who 
have  laid  off  workers,  and  then  just  short  of  the  6  month  time 
period,  has  recalled  them,  only  to  lay  them  off  again  after  90 


"  &££.t  «•?•/  Solberq  v.  {nline.  74C  F.Supp.  680  (Minn. 1990), 
where  in  1989  the  company  received  a  major  contract  from  Kodak,  and 
hired  over  300  workers  between  January  and  May  1969.  Kodak 
canceled  the  contract  in  May,  and  between  May  and  October  Defendant 
laid  off  all  the  new  employees,  with  only  eight  of  the  discharged 
workers  having  been  employed  for  more  than  six  months.  Also,  in 
Shopmen's  Local  620.  Int'l.  Ass'n.  Bridge.  Structural — And 
Ornamental  Ironworkers.  AFL-CIO  v.  Lee  C Moore  Corp.  No.  89-C-575-C 
(K.D.Okla.,July  11,1990),  where  the  employer  laid  off  a  total  of 
124  workers,  in  a  series  of  8  layoffs,  giving  only  48  hours  notice 
for  each  layoff,  the  employer  successfully  avoided  giving  notice 
because  58  of  those  employees  had  been  employed  for  less  than  6 
months . 

Finally,  in  the  case  of  the  Napco  Alarm  Clock  plant  closing, 
where  the  employer  relocated  to  the  Dominican  Republic,  giving 
absolutely  no  notice  to  any  of  its  employees.  Some  of  «.he 
employees  had  worked  at  the  plant  for  20  years,  but  only  4  3 
satisfied  the  definitional  requirements  of  "full-time"  (15  of  the 
58  had  bean  employed  less  than  six  months).  Therefore  the  workers 
had  no  recourse  under  WARN. 

"  An  example  of  how  this  threshold  requirement  precluded 
notice  to  large  numbers  of  workers  is  the  Voice  Link  Data  Services 
situation,  in  the  state  of  Washington.  In  that  case,  the  company 
terminated  225  employees  at  two  plants,  with  no  notice  to  anyone. 
However,  because  there  were  fewer  than  50  full  time  employees  at 
either  plant  ("single  site"),  these  workers  had  no  recourse  under 
WARN. 

"  29  USC  52101(a)(7);  20  CFR  S  639.3(f). 
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days." 

2.  INCREASE  THE  NOTICE  PERIOD: 

The  60  day  notice  provided  foi  in  the  law  is  simply  not 
sufficient,  particularly  with  respect  to  job  retention  is.iu.t. 
With  enough  notice,  there  has  in  the  past  been  luccesslul 
efforts  to  actually  save  jobs,  (e.g.,  through  the  use  of  pie- 
feasibility  studies  and  the  ability  to  attract  potent i.-»i 
buyers  of  the  company,  or  through  eminent  domain).  However, 
60  days  ie  simply  not  enough  time.2 

Similarly,  regarding  the  rrieds  of  the  individual 
dislocated  workers,  according  to  the  Office  of  Technology 
Assessment/  60  days  does  not  allow  enough  time  to  provide  full 
adjustment  assistance  to  those  workers. 

We  recommend  that  the  advance  notice  period  be  lengthened 
to  180  days,  with  extenuating  circumstances  (faltering  company 


*•  £e_e,  Kildea  v.  Electro-Wire.  75.  S.Supp.1014  (E.D.Mich.. 
1991)  (The  company  had  153  employees  and  laid  off  53  without  any 
notice,  but  then  recalled  6  before  the  6  month  period  elapsed, 
thereby  bringing  the  total  number  of  employment  losses  to  47,  below 
the  required  50  employee/one  third  (1'3)  threshold];    OCAW  v 

American  Home  Products.  F.Supp.  ,  7  IER  Cases  __„. 

(N.D.I11.,  4/24/92),  [The  layoff  of  eiaployees,  as  part  oi  «m 
eventual  plant  closing,  was  deemed  not  to  be  a  WARN  violation 
because  the  employees  were  temporarily  recalled  within  6  months 
after  the  layoffs,  even  though  they  later  lost  their  jobs 
permanently,  and  the  court  rejected  plaintiffs'  assertion  that 
these  recalls  were  part  of  the  company's  .ntent  to  evade  the  notice 
requirement];  OPEIU  v  Sea-Land  Service,  Inc..  6  IER  Cases  1064 
(S.D.N.Y.,  7/17/91)  [The  company  laid  off  54  employees,  but  then 
recalled  12  of  them  within  6  months  and  re-laid  them  off  again  mute 
than  90  days  later,  thereby  reducing  tne  number  of  "employment 
losses-  to  less  than  50  and  avoiding  the  notice  requirement;  the 
court  rejected  the  plaintiffs'  claim  that  the  timing  of  the 
temporary  recalls  and  second  layoffs  was  evidence  of  a  manipulative 
attempt  to  evade  the  requirements  of  the  Act]. 

There  is  also  the  case  involving  the  Baston  Foundry  in  East  on, 
Pennsylvania,  where  60  employees  were  laid  off  without  notice,  but 
less  than  6  months  later,  15  of  them  were  temporarily  recalled.  No 
WARN  case  was  ever  filed. 

"  In  the  Portz  study,  cited  at  n.l,  supra,  the  overwhelming 
majority  of  state  dislocated  worker  units  who  responded  to  the 
survey  indicated  that  with  60  day6  notice,  it  is  simply  too  late 
for  effective  intervention  to  avert  a  closing  or  ma68  layoU . 
Portz,  supra.  "WARN  and  the  States:  Implementation  of  the  Fedei.il 
Plant  Closing  Law,"  7-8. 
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and  unforeseeable  business  circumstances)  allowing  for  shorter 
periods  of  notice  when  applicable.  Alternatively,  we  would 
urge  Congress  to  consider,  at  a  minimum,  longer  notice  periods 
for  larger  employment  losses,  as  was  originally  proposed  in 
earlier  versions  of  the  Act.25 

3.  REINTRODUCE  THE  DUTY  TO  CONSULT  AND  DISCLOSE  INFORMATION: 

Along  the  same  lines  as  the  problem  with  the  notice 
period  being  too  short,  the  absence  of  any  duty  on  the  part  of 
employers  to  consult  with  or  provide  information  to  employees 
or  government  units/agencies  prior  to  the  closing  or  layoff 
substantially  impedes  the  possibility  of  actually  averting  the 
closing  or  layoff.  Additionally,  it  prevents  workers  in  many 
cases  from  knowing  whether  they  even  have  a  right  to  notice 
under  WARN  because  crucial  threshold  information  is  often 
exclusively  in  the  possession  of  the  employer.14 

We  thus  urge  Congress  to  include  the  duty  to  consult  and 
to  disclose  information  provisions  that  had  originally  been 
proposed  in  H.R.1616  (Sections  4  and  5),  S.538  (Section  333) 
and  B.R.1122  (Sections  203  and  204). 

4.  REVISE  DEFINITION  OF  "SINGLE  SITE  OF  EMPLOYMENT": 

The  "single  site  of  employment"  requirement  allows  an 
employer  to  conceivably  lay  off  or  terminate  literally 
thousands  of  employees  without  any  notice,  so  long  as  no 
single  site  of  employment  lays  off  50  employees  or  one-third 
of  the  work  force.  We  have  seen  too  many  examples  of 
situations  involving  workplaces  operating  out  of  separate 
physical  facilities,  all  doing  tne  same  type  work,  all 
interrelated,  all  administered  centrally,  (in  terms  of 
workforce/labor  cost  considerations) ,  where  employers  have 
successfully  avoided  giving  the  required  notice  simply  because 


"  §ee,  e.g.,  H.R.1616  (1985),  S.538  (1987)  and  H.R.1W2 
(1987)  . 

M  For  example,  in  the  Smith  Corona  situation,  discussed  below, 
there  were  continuing  questions  about  the  total  numbers  of 
employees  at  the  plant  at  any  given  time,  and  because  the  employer 
was  not  required  to  disclose  that  information,  the  workers  never 
really  knew  whether  the  one-third  threshold  may  have  been  met. 
Similarly,  there  was  a  possibility  of  an  operating  unit  shutdown, 
but,  again,  because  crucial  information  was  not  made  available  to 
the  workers,  they  were  never  able  to  verify  one  way  or  the  other. 
And,  because  of  the  potential  costs  of  litigation  and  fears  of  RuJe 
11  sanctions,  the  attorneys  considering  representing  these  workers 
were  unwilling  to  file  an  action  before  finding  this  information 
out. 
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the  50  or  more  employees/  all  terminated  during  the  same  time 
period  for  the  same  basic  reasons  ,  were  spread  out  at  the 
different  physical  locations." 

The  definition  of  this  term  should  either  be  expanded  to 
include  these  situations,  which  an)  all  too  common,  ox  a  new 
provision  should  be  added  to  take  into  account  mass  layoffs  by 
employers  with  multiple  sites  of  employment. 

5.  REPEAL  GOOD  FAITH  EXCEPTION: 

One  of  the  most  bizarre  loopholes  in  the  WARN  Act,  which 
has  resulted  in  thousands  of  workers  being  "lawfully"  deprived 
of  notice,  is  the  "good  faith"  exception."  Under  this 
exception,  as  the  courts  have  begun  to  interpret  it,"  if  an 
employer  convinces  a  court  that,  even  though  the  HARM  Act  has 
in  fact  been  violated  and  hundreds,  or  thousands,  of  employees 
lost  their  jobs  without  any  notice,  it  nonetheless  "had 
reasonable  grounds  for  believing  that  [the  violation  of  law] 
was  not  a  violation  of  the  Act...,"  then  the  employer  is 
completely  relieved  of  any  liability.  This  exception,  as 
interpreted  by  the  courts,  has  in  essence  become  a  complete 
defense  to  liability?  it  has  virtually  been  interpreted  as  if 
it  were  a  form  of  absolute  immunity.  It  is  not  a  situation 
where  the  liability  is  reduced,  or  there  is  some  relief  from 
the  payment  of  full  compensation;  rather,  the  employer  it*  let 
off  the  hook  altogether.  On  the  other  hand,  the  WARN  Act 
imposes  absolutely  no  additional  sanctions  against  an  employer 
which  is  shown  to  have  acted  in  bad  faith,  or  with  deliberate 
intent  to  purposefully  or  wilfully  svade  the  requirements  of 
the  Act. 

Mr.  Chairman,  we  urge  Congress  to  repeal  this  provision. 
If,  however,  it  is  decided  to  retail  a  good  faith  provision, 
it  is  crucial  that,  at  the  very  least,  it  be  clarified  that 
this  defense  arises  only  after  a  finding  of  liability  and 


'*  See  discussions  of  Emerv  Worldwide  Delivery  and  Universal 
Concrete  Products  cases,  below,  at  pp.20-:'.l  and  23-24,  for  examples 
of  situations  where  employers  have  successfully  avoided  giving 
their  employees  the  required  notice  simply  because  the  50  or  more 
employees,  all  of  whom  were  terminated  during  the  same  time  period 
for  the  same  basic  reasons,  happened  to  work  at  different  physical 
locations  all  owned  by  the  same  respective  employers.  These  are 
specific  examples  of  how  this  loophole  deprives  workers  of  adequate 
WARN  protection. 

»*  29  USC  $2104(a)(4). 

"  See  discussion  of  the  Shadyaide  Sf.ampinq  and  American  Home 
Products,  below,  at  pp. 22-23. 
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applies  only  to  reducing  the  amount  of  damages  owed.  Also, 
given  the  minimal  penalties  currently  provided  for  in  the  Act, 
the  scope  of  any  good  faith  provision  should  be  limited  to  no 
more  than  half  the  WARN  penalty  otherwise  due." 

6.  STRENGTHEN  THE  ENFORCEMENT  PROVISION: 

The  only  mechanism  for  enfoicing  the  WARN  Act  in  the 
filing  of  a  private  civil  action  by  aggrieved  workers. 
Although  the  right  to  bring  a  private  action  is  very 
important/  and  should  not  under  any  circumstances  be 
disturbed,  there  are  several  reasons  why  this  is  ineffective 
as  the  exclusive  means  of  enforcing  this  law.  First,  because 
of  the  ambiguities  within  the  law,  the  courts  are  left  with 
virtually  unlimited  discretion  in  the  way  they  interpret  these 
provisions.  Despite  the  clear  intent  of  this  legislative 
body,  as  articulated  in  a  letter  from  the  principal  authors  of 
the  law  to  the  Secretary  of  Labor  in  February  1989,  to  have 
the  terms  of  the  WARN  Act  "liberally  construed  in  order  to 
effectuate  the  remedial  purpose  of  providing  notice,""  many 
of  the  Reagan-Bush  appointments  to  the  federal  bench  are 
interpreting  the  law  as  narrowly  as  possible  in  order  to  keep 
the  WARN  Act  from  requiring  notice  in  as  many  situations  a 9 
they  can.'9  These  restrictive  interpretations  from  the 
courts  indicate  the  need  for  Congiess,  on  the  one  hand,  to 
close  the  loopholes,  and,  on  the  other  hand,  to  create  an 
additional  investigative,  subpoena,  monitoring  and  enforcement 
mechanism  within  government,  to  complement  and  assist  the 
private  lawsuits. 

Second,  many  working  people  are  deterred  by:  a)  the 
scarcity  of  lawyers  who  are  willing  to  take  these  cases  on, 
(partially  because  of  the  reasons  set  forth  above,  partially 
because  the  law  is  still  so  untested,  and  partially  because 
the  relief  is  6o  limited);  b)  by  the  costs  involved  with 
litigation;  c)  by  the  extremely  limited  relief  afforded  under 


"  If,  however,  Congress  amends  the  Act  to  include  a 
"liquidated"  or  "punitive"  damages  provision,  which  we  strongly 
support,  (see  discussion  of  this  issue  at  pp. 16-17,  below),  we 
would  further  recommend  that  any  good  faith  reduction  of  liability 
apply  only  to  those  liquidated  damages. 

'*  Letter  dated  February  2,  1989,  frcm  Senators  Metzenbaum  and 
Jeffords  and  Congressmen  Ford  and  Clay,  to  Elizabeth  Dole,  then- 
Secretary  of  Labor,  Legislative  History,  p.71. 

10  See,  e.g.,  the  Shadvside  and  American  Home  Products  cases*, 
discussed  at  pp. 22-23  below,  and  the  wa/  in  which  the  courts  in 
those  cases  interpreted  the  "good  faith"  provision  so  as  to  create 
a  virtual  absolute  defense  from  liability. 
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the  Act;  and,  c)  by  the  fact  that  it  takes  upwards  of  two 
years,  or  longer,  to  litigate  a  case  in  court.  And,  quite 
frankly,  it  is  frequently  not  worth  the  aggravation  to  many 
working  people  of  going  through  what  may  take  years  of 
litigation,  and  tens  of  thousand*  of  dollars  in  litigation 
costs,  just  to  end  up  with  a  few  hundred  or  even  a  lew 
thousand  dollars,  even  with  the  possibility  of  recovering 
costs  and  fees  as  part  of  the  judgment. 

Since  1989,  we  now  know  that  there  have  been  in  all 
likelihood  thousands  of  WARN  violations,  from  the  information 
gleaned  by  the  GAO  and  by  the  Ports  study;  yet,  according  to 
the  information  gathered  by  the  Guild  Law  Center,  there  have 
been  less  than  100  cases  actually  filed  since  the  law  went 
into  effect." 

As  we  at  the  Guild  Law  Center  have  learned  from  our 
first-hand  experience  in  litigating  these  cases,  employers  and 
their  well-paid  counsel  vigorously  defend  them.  Consequently, 
WARM  Act  cases  are  time-consuming,  demanding,  and  costly.  It 
should  be  understood  that  because  dislocated  workers,  by 
definition,  do  not  have  the  financial  resources  to  pay 
attorneys'  fees  or  to  cover  the  litigation  costs,  unless  there 
is  a  union  willing  to  provide  representation  in  these  cases 
(which  in  many  cases  there  is  not),  the  lawyers  representing 
plaintiffs  must  take  the  cases  on  a  contingency  basis  and  must 
be  willing  to  advance  the  bulk  of  the  costs.  In  addition, 
several  WARN  violations  are,  from  a  practical  standpoint,  not 
worth  litigating  because  of  the  difficulties  of  collecting 
from  economically  faltering  compan.es. 

The  lack  of  any  investigative,  subpoena,  monitoring, 
injunctive  and/or  enforcement  authority  by  the  government, 
e.g.  the  Department  of  Labor,  has  substantially  impeded  the 
ability  of  former  employees  in  many  situations  to  even  find 
out  the  necessary  information  to  know  whether  or  not  they  have 
a  WARN  Act  claim.  In  other  words,  because  of  the  particular 
threshold  and/or  definitional  requirements  that  must  be  met  in 
order  to  trigger  the  WARN  requirements,  (plant  closing/50 
"full  time"  employees;  operating  unit  shutdown;  mass  layof f /50 
"full  time"  employees  and  1/3  of  tns  workforce  or  500  -full 
time"  employees)  it  is  not  unusual  for  a  group  of  employees 
not  to  know  in  advance  of  filing  a  lawsuit  whether  or  not 


"  The  Guild  Law  Center,  as  a  result  of  the  clearinghouse 
function  it  plays,  has  undoubtedly  the  most  information  available 
regarding  WARN  cases  that  are  filed.  Ve  are  currently  aware  of 
only  75  cases  which  have  been  filed  since  the  law  went  into  effect. 
Although  we  are  not  necessarily  apprised  of  100%  of  all  of  the  WARN 
cases  that  have  been  filed,  it  is  fair  to  say  that  we  are  probably 
aware  of  90-95%  of  them. 
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whether  they  are  even  covered." 

Moreover,  because  the  law  daes  not  provide  for  any 
governmental  enforcement,  reporting  or  oversight  requirements, 
there  is  no  way  of  knowing  who  is  complying  with  the  law  .ind 
who  is  not.  In  addition,  many  workers  have  not  even  been 
made  aware  of  the  existence  of  the  WARN  Act,  because  there  has 
been  little  or  no  concerted  effort  by  the  government  to 
educate  working  people  about  their  rights  under  this  Law. 
Consequently,  these  workers  either  do  not  know  their  WARN 
rights  or  do  not  know  how  to  apply  them  when  they  do.  The 
overwhelming  majority  of  the  thousands  of  dislocated  workers 
with  whom  the  Guild  Law  Center  has  bad  contact  had  never  even 
heard  of  the  KARN  Act  before  they  lost  their  jobs.  And,  even 
after  their  job  losses,  it  was  only  through  the  efforts  of  one 
or  two  of  their  former  co-workers,  who  happened  to  find  out 
about  the  law  by  reading  an  article  in  the  newspaper  or 
talking  to  a  friend,  or  their  union  local  (when  there  wa;i  a 
union),  that  they  became  aware  of  any  rights  they  had  under 
WARN." 

Z  would  stress,  however,  that  the  right  to  pursue  a 
private  civil  action  should  under  no  circumstances  limited  or 
impeded  by  any  other  administrative  relief  that  may  be  made 
available.  As  imperfect  as  it  is,  the  right  to  private  actios 
is  still  sometimes  the  best  and  most  effective  means  of 
vindicating  peoples'  rights.  Nonetheless,  there  are  many 
cases  which  are  falling  through  the  cracks,  either  due  to  the 
inability  to  obtain  the  necessary  information  that  an 


"  See  discussion  of  the  Smith  Corona  situation  below,  at 
pp. 20-21,  for  an  example  of  workers  never  being  able  to  learn 
whether  indeed  they  were  entitled  to  notice  under  WARN  because  the 
company  would  not  disclose  the  information  necessary  to  know 
whether  there  might  have  been  an  "opera- ing  unit"  shutdown. 

,J  For  example,  the  Guild  Law  Centitr  currently  represents  54 
former  employees  of  the  New  Delphos  Manufacturing  Compeny  in 
Delphoe,  Ohio,  which  shut  down  in  October  1990,  giving  its  100 
employees  notice  by  announcing  over  tht<  loudspeaker  in  the  plant 
that  they  had  45  minutes  to  clear  out  their  personal  belongings 
because  the  plant  was  closing.  The  Law  Center  was  contacted  by  one 
of  the  high-ranking  supervisors  with  ths  company,  who  had  learned 
of  the  WARN  Act  by  communicating  with  his  Senator,  the  Honorable 
Harold  Metrenbaum,  Chairman  of  this  Subcommittee.  When  I  met  with 
these  employees  and  asked  them,  as  a  group,  how  many  had  ever  heard 
of  the  WARN  Act,  no  more  than  4  people  raised  their  bands. 

Similarly,  we  also  represent  two  locals  of  the  ml,  Chemical 
and  Atomic  Workers  from  Cleveland,  Ohio,  former  employees  of  the 
RMI  Titanium  Company.  When  we  met  with  100  or  so  of  these 
dislocated  workers,  only  2  people  had  ever  heard  of  the  WARN  Act. 
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administrative  procedure  would  facilitate,  or  which  may  not  be 
worth  the  costs  of  litigating  but  are  still  worthy  of 
enforcement. 

7.  INCREASE  SANCTIONS: 

The  only  relief  currently  available  to  aggrieved  workers 
under  the  Act  is  a  maximum  of  60  days  back  pay,  plus  benefits 
and  possibly  attorneys  fees  and  costs  (subject  to  the 
discretion  of  the  court,  which  in  light  of  a  recent 
U.S. Supreme  Court  case",  is  much  broader  than  had  previously 
been  the  case) . 

There  are  several  problems  with  this  remedy  as  it  now 
stands.  First,  from  a  procedural  perspective,  within  the 
context  of  the  60  days  back  pay  remedy  as  it  now  exists,  the 
statutory  language  is  unclear  as  to  how  to  actually  calculate 
these  damages j  Is  it  one  day's  pay  for  each  day  of  violation, 
up  to  the  maximum  60  days,  (which  is  what  we  believe  is  the 
proper  interpretation  of  the  Act)?"  Or,  is  it  simply  the 
amount  of  wages  a  worker  would  have  earned  within  a  60  day 
calendar  period?  This  has  caused  substantial  confusion  in 
many  of  the  cases  we  have  been  involved  in,  and  represents 
nearly  18  days  difference  in  pay/benefits.  We  believe  the 
legislative  history  strongly  supports  the  former 
interpretation,  but  the  statutory  language  should  be  revised 
to  clarify  this. 

Second,  on  a  substantive  note,  the  remedy  itself  is 
ineffective,  even  with  the  longer  calculation  of  the  60  days 
pay.  It  does  not  serve  its  purpo-te  as  a  deterrent,  because 
employers  are  not  risking  that  much  by  not  giving  the  notice. 
This  limitation  is  further  exacerbated  by  the  possibility  of 
having  the  damages  reduced  by  the  courts,  utilizing  the  "qood 
faith"  defense. 

We  recommend  that  Congress  include  a  "liquidated  damages" 
penalty,  over  and  above  the  back  pay  for  each  day  of 
violation,  which  will,  we  believe,,  put  some  teeth  into  this 
law.  Since  it  costs  nothing  to  an  employer  to  simply  give  the 


M  See,  Farrar  v.  Hobby.  US  ,  113  S.Ct.  566,  121  L.Ed. 2d 

494  (1992). 

"  The  U.S. District  Court  in  Louiniana  has  agreed  with  this 
interpretation  of  the  damages  calculation,  in  the  case  of 
Carpenters  District  Council  v  Dillard.  "»78  F.Supp.318,  (10/28/91  j , 
but  that  case  is  currently  on  appeal  to  the  U.S. Court  of  Appeals 
for  the  Fifth  Circuit,  and  given  the  unpredictable  nature  of  the 
courts  these  days,  there  is  no  tellinq  what  the  appellate  court 
will  do  on  this  question. 
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notice  that  is  required  under  the  Act,  there  should  be  a  real 
penalty  imposed  for  violating  the  1  iw.  This  will  serve  a  two- 
fold purpose:  1)  It  will  provide  more  incentive  to  the 
employer  to  give  the  notice;  and,  2)  It  will  provide  more 
incentive  to  the  dislocated  workers  to  seek  enforcement, 
albeit  after  the  fact. 

8.  REVISE  MULTIPLE  LAYOFFS  (90  day)  PROVISION: 

Another  loophole  that  needs  closing  has  to  do  with 
multiple  layoff  situations  over  a  'JO  day 

period."  On  the  one  hand,  if  2  or  more  groups  are  laid  off 
at  a  single  site  of  employment,  and  each  individual  group  adds 
up  to  less  than  the  50 /one-third  requirement,  then  the 
different  groups  can  be  added  together  to  reach  the  requisite 
threshold  and  all  those  employees  are  protected.  On  the  other 
hand,  if  one  of  the  groups  in  and  of  itself  satisfies  the 
threshold  requirement,  then  it  may  not  be  added  to  the  other 
group(e).  In  some  situations,  en*. ire  groups  of  workers  are 
thus  excluded  from  protection  altogether. " 

Plus,  there  is  an  apparent  conflict  between  the  statute 
and  the  Department  of  Labor  regulations: 

a.  Statute  [29  USC  2102(d)]:  Multiple  layoffs 
over  90  day  period  must  exceed  minimum  number 
(50)  to  trigger  the  Act; 

b.  Fed. Reg.  (20  CFR  639.5(a) (1) (ii) J :  Multiple 
layoffs  over  90  dty  period  must  reach  the 
minimum  number  (50)  to  trigger  the  Act. 

9.  CLARIFY  STATUTE  OF  LIMITATIONS: 

There  has  been  quite  a  bit  of  confusion  regarding  the 


M  29  USC  $2102(d);  20  CFR  $639. 5(a) { 1) (ii) 

"  For  example,  in  the  Massachusetts  case  of  U.E.  v  Maxim.  5 
IER  Cases  629,  (D.  Mass.  1990),  a  101-year-old  fire  truck  company 
closed,  putting  approximately  88  people  out  of  work.  The  layoffs 
occurred  on  two  separate  dates  within  a  90  day  period  of  time.  On 
the  first  date,  24  people  were  laid  off,  and  on  the  second  date,  64 
people  were  laid  off.  Because  the  second  layoff  date  involved  more 
than  the  requisite  50/one-third  threshold,  the  court,  relying  on 
the  language  of  §2102 (d)  of  the  Act,  simply  excluded  the  first  24 
people  from  any  protection  whatsoever  and  denied  any  coverage  for 
them.  It  is  in  this  way  that  entire  groups  of  workers  are  thus 
excluded  from  protection  altogether. 
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appropriate  statute  of  limitation*  governing  WARN  actions, 
which  has  resulted  in  unnecessary  and  time-consuming 
litigation  of  that  question,"  not  to  mention  unjust 
dismissals  of  actions  based  on  the  absurd  application  of  a  6 
month  statute  of  limitations."  We  believe  that  the  most 
appropriate  statute  of  limitations  is  either  a  4  year  statute 
(based  on  the  Judicial  Improvements  Act  of  1990),  or  the 
analogous  state  law  statute  governing  contract  actions.40 

10.  CLARIFY  OFFSETS  PROVISION: 

Although  the  legislative  history  is  fairly  clear  on  this 
point/  the  statutory  language  should  specifically  clarify  that 
there  are  no  offsets  for  any  monies  received  from  any  sources 
other  than  the  offending  employer,  and  then  only  in  the  case 
of  voluntary  unconditional  payments.  Unemployment  insurance 
benefits,  disability  benefits,  workers  compensation  benefits, 
income  from  other  employment,  etc.  should  not  be  subject  to 
any  offsets,  and  this  provision  should  also  indicate  that  it 
works  both  ways;  that  is,  neither  should  states  be  allowed  to 
offset  WARN  benefits  from  unemployment  insurance,  workers' 
compensation/  etc.  The  statute  should  be  amended  to 
explicitly  indicate  as  such/  so  as  to  avoid  further  confusion 
and  unnecessary  litigation  over  this  issue. 

11.  INCLUDE  A  CONSTRUCTIVE  DISCHARGE  PROVISION: 

We  believe  there  should  be  a  provision  which  addresses 
situations  in  which  employees  are  "forced"  or  "coerced*  into 
taking  "early  retirement"  or  into  otherwise  leaving  their  jobs 
because  of  the  impending  mass  layoi  f  or  plant  closing,  but  on 
paper  it  appears  that  the  leaving  <*as  "voluntary." 

12.  PROHIBIT  WAIVERS » 

Many  employers  are  now  requiring  laid  of f /terminated 
employees  to  sign  waivers  of  any  claims  under  the  WARN  Act  as 
a  condition  to  receiving  severance  pay,  workers  compensation 


"  £££,  Newspaper  And  Mail  Deliverors'  Union  of  New  York  and 
Vicinity  v.  United  Magazine  Co..  No.  CV  92-o449  (ADS)  (E.D.N.Y., 
11/27/92),  [NLRA  6  month  statute  of  limitations  applied;  ruling 
being  appealed  to  the  Second  Circuit);  and  Wallace,  et  al.  v. 
Detroit  Coke  Corp..  No.  92-CV-728V0-DT  and  92-CV-72891-OT 
(E.D.Mich./  2/8/93),  [State  6  year  statute,  governing  contract 
actions,  applied]. 

"  Newspaper  and  Mail  Deliverers '  Inion.  supra. 
*u  Wallace,  supra. 
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redemptions,  or  other  otherwise  legally  required  payments.41 
We  believe  the  statute  should  be  amended  to  prevent  this 
conduct. 

13.  STRENGTHEN  THE  ATTORNEY  FEES  PROVISION  WITH  RESPECT  TO 
PREVAILING  PLAINTIFFS t 

There  has  been  one  case  decided  regarding  the  right  to 
attorney  fees"  under  the  WARN  Acst."  In  that  case,  the 
court,  properly  we  believe,  analogired  the  WARN  Act^  attorney 
fee  provision  to  the  fee  provision  governing  civil  rights 
actions,  42  USC  §1988,  in  denying  the  prevailing  defendants' 
motion  for  attorney  fees.  At  the  time  that  WARN  was  passed, 
however,  the  U.S. Supreme  Court  hail  consistently  held  that, 
under  $1988,  as  long  as  the  plaintiffs  were  deemed  to  be  the 
"prevailing  party,"  they  had  a  right  to  recover  attorney 
fees,  and  the  only  question  left  for  the  court's  discretion 
was  the  amount.  Recently,  however,  the  Supreme  Court  has 
dramatically  revised  this  analysis,44  giving  courts  much 
broader  discretion  in  denying  attorneys  fees  to  prevailing 
plaintiffs  in  civil  rights  actions . 

We  believe  that,  particularly  because  of  the  extremely 
limited  recovery  already  afforded  to  aggrieved  workers  under 
WARN,  it  is  incumbent  upon  Congress  to  explicitly  assure  that 
prevailing  plaintiffs  be  entitled  *.o  recover  attorneys  fees. 
With  respect  to  prevailing  defendants,  however,  we  agree  fully 
with  the  reasoning  of  the  court  ir  the  Solberg  case,  that,  a 
prevailing  employer  should  not  b*i  awarded  attorney's  fees 
under  prevailing-party  provision  of  WARN  unless  there  ia  a 
showing  that  "Plaintiff's  action  wis  frivolous,  unreasonable 
or  without  foundation..."4* 

We  recommend  that  Congress  incorporate  exlicit  language 


41  In  two  of  the  cases  in  which  the  Guild  Law  Center  is 
directly  involved,  the  Wallace  v.  Detroit  Coke,  in  Michigan,  and 
Auerbach  v.  Financial  News  Network,  in  N«iw  York,  the  employers  have 
tried  to  force  their  former  employees  to  waive  their  WARN  rights  in 
exchange  for  their  receiving  previously  obligated  severance  pay 
(FNN  case) ,  and  workers'  compensation  benefits  ( Detroit  Coke  case)  . 

41  29  USC  $2104{a)  (6). 

41  Solberg  v.  Inline  Corporation,  740  F.Supp.  680  (Minn. 
1990). 

44  Farrar  v.  Hobby,  US  ,  113  S.Ct.  566,  121  L.Ed. 2d  494 

(1992). 


«i 


Solberg,  supra. 
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in  the  text  of  the  statute  to  reflect  these 

14.  PUBLIC  EDUCATION  NEEDED 

As  discussed  earlier  in  this  statement,  it  is  clear  that 
the  vast  majority  of  working  people  in  this  country  are  simply 
not  aware  of  the  WARN  Act  and  the  rights  they  may  have  under 
this  law.4'  Similarly/  the  GAO  report  confirms  that  at  least 
one  third  of  the  emplyers  in  this  country  are  equally  unclear 
or  unaware  of  the  notice  requirements  to  which  they  are 
subject.  This  is  a  serious  problem  which  must  be  addressed. 

We  propose  that  the  WARN  Act  be  amended  to  include-  a 
provision  for  mandatory  public  education  regarding  the  law. 
This  would  include  authorizing  the  Department  of  Labor  and  the 
various  state  dislocated  worker  agencies  to  undertake  a  more 
comprehensive  campaign  of  disseminating  information  to 
employers  and  workers/  as  well  as  requiring  employers  to  post 
workers'  WARN  rights  in  their  workplaces. 

IV.  CASE  STUDIES 

The  following  is  a  sample  o£  the  kinds  of  egregious 
situations  where  blatant  violations  of  the  spirit,  if  not  the 
letter,  of  the  WARN  Act  have  occurred  and  either  no  liability 
has  arisen  because  of  the  loopholes,  or  the  ambiguities  within 
the  Act  have  resulted  in  extensive  and  time-consuming 
litigation  because  of  the  problems  inherent  within  the  WARN 
Act . " 

1)  SMITH  CORONA  CORPORATION  -  Cortland,  New  Tork 

In  upstate  New  York,  the  Smith  Corona  Corporation 
has  been  systematically  shifting  its  production  from 
Cortland,  New  York  (where  the  company  has  been  operating 
for  over  100  years),  to  Singapore,  resulting  in  the  loss 
of  well  over  1000  jobs  in  Cortland  since  August  1989. 
Yet,  at  no  time  during  any  90  day  period  was  there  ever 
a  layoff  of  enough  workers  to  satisfy  the  1/3  threshold 
requirement.  (It  was  always  close,  but  never  quite 
there.)  And/  not  once/  over  this  series  of  layoffs  did 
any  of  the  employees  receive  more  than  S  days  notice. 
Most  of  the  employees  received  less,  or  no  notice  at  all. 

In  1989,  the  company  shifted  its  basic  production  of 


**   See,  fn  33,  supra. 

*'  The  cases  discussed  below  are  in  addition  to  the  cases 
already  discussed  throughout  this  statement,  supra ,  in  footnotes 
16,  18,  21,  24,  25,  33,  35,  37-41  and  43. 
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the  "L"  line  typewriter  to  Singapore,  brought  in  workers 
from  Singapore  to  Cortland  for  training  in  1990,  and  then 
later  in  1990  laid  off  350  workers  in  Cortland  while 
hiring  300  in  Singapore. 

By  1991,  it  appeared  that  there  was  the  possibi.1.1  ty 
that  there  was  an  "operating  unit  shutdown",  which  w&uld 
have  created  a  WARM  cause  of  action.  But  because  the 
employees  were  non-union  and  because  the  WARN  Act  does 
not  require  employers  to  disclose  any  information  prior 
to  filing  an  action/  the  workers  had  no  access  to  the 
internal  operating  information  necessary  to  know  whether 
such  a  shutdown  had  occurred  in  the  plant.  Consequently, 
they  could  not  even  file  suit.  The  cost  to  the  employees 
of  filing  a  lawsuit  without  knowing  whether  there  was 
even  a  viable  cause  of  action  was  simply  too  high,  and 
there  were  no  attorneys  willing  to  take  the  risk  on  a 

furely   contingency   basis   without   the   necess.iry 
nformation. 

Had  the  threshold  requirements  not  been  so  stringent 
and  the  loopholes  so  easily  taken  advantage  of,  and  had 
there  been  adequate  government  authority  to  intervene,  to 
subpoena  and/or  investigate  these  facts  prior  to  the 
filing  of  a  civil  lawsuit,  a  major  WARN  violation  may 
well  have  been  exposed. 

2)  EMERY  WORLDWIDE  DELIVERY  -  Nationwide/April  1991 

On  April  13,  1991,  Emery  Worldwide  Delivery  Company 
simultaneously  terminated  over  1000  employees  nationwide, 
at  more  than  20  terminals  around  the  country,  giving 
absolutely  no  notice  to  anyone.  The  company  convened  a 
Saturday  morning  meeting  and  simply  announced  that  as  of 
that  moment  they  were  no  longer  employed  and  that  they 
had  20  mintues  to  clear  out  their  personal  belongings. 
Many  of  these  employees  had  worked  for  the  company  for 
more  than  20  years  and  had  every  intention  of  retiring 
from  the  company  when  their  time  came.  The  following 
Monday,  the  company  continued  business  as  usual,  using 
all  independent  contractors  in  the  place  of  its  former 
employees . 

However,  because  during  the  previous  year  the 
company  had  reduced  the  work  force  in  almost  every  on<>  of 
these  terminals  to  just  below  50,  (e.g.  48  in  Buffalo, 
New  York  and  35  in  Rochester,  Hew  York) ,  it  managed  to 
lay  nearly  1000  workers  off  with  only  5  minutes  notice 
and  absolutely  no  severance  pay,  and  completely  avoid 
WARN  liability,  due  to  the  combined  factors  of  the  50 
employee  threshold  and  the  "single  site  of  employment" 
requirement . 

[It  should  be  noted  that  in  Pittsburgh,  Pa.,  while 
there  were  technically  2  separate  terminals,  each  of 
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which  employed  leas  than  50  employees,  the  company  had 
issued  an  official  memo  treating  those  two  terminals  as 
one  operating  unit.  Therefore,  the  Guild  Law  Center  is 
currently  representing  the  former  employees  of  these  two 
terminals  in  a  WARN  Act  case,  on  the  grounds  that  these 
terminals  should  be  treated  as  a  "single  site  of 
employment"  within  the  meaning  of  WARN.  The  company  is 
vigorously  opposing  the  workers'  claims.] 

3)  EMERY  WORLDWIDE  DELIVERY  -  Dayton/October  1991 

The  same  employer  as  discussed  above,  six  months 
after  terminating  over  1000  employees  without  notice  at 
terminals  all  over  the  country,  subsequently  terminai.ed 
over  ISO  management  level  employees  at  its  hub  in  Dayton, 
Ohio,  again  giving  absolutely  no  notice.  The  company 
used  the  identical  method  that  it  had  used  in  April,  with 
the  Saturday  morning  meeting,  and  instead  of  replacing 
the  employees  with  independent  contractors,  simply 
redefined  the  job  responsibilities  of  the  lower  level 
employees,  essentially  wiping  out  the  entire  middJe- 
management  level  of  the  operation. 

Because  of  the  one-third  threshold  requirement,  and 
because  of  the  relatively  narrcw  definition  of  "operating 
unit,"  however,  the  workers  had  no  recourse  under  the 
WARN  Act. 

4)  UAW.  LOCAL  1077  v.  SHADYSIPE  STAMPING  -  U.S.Ct.App. 
No. 91-3243  (6th  Cir. ) (Decided  11/8/91) 

The  company  notified  the  union  on  September  28,  1988 
that  it  intended  to  lay  off  at  least  50  workers  after 
Pebruary  1,  1989.  It  began  laying  off  workers  February 
27  and  continued  through  April.  The  company  gave  notice 
in  January  and  twice  in  March,  but  only  the  final  notice 
provided  even  some  of  the  ii formation  required  under 
WARN. 

After  finding  that  all  the  layoffs  on  or  after 
February  4,  1989  (the  effective  date  of  the  WARN  Act) 
were  subject  to  the  notice  requirements  of  the  Act;  that 
multiple  layoffs  within  90  days  each  of  which  do  not  meet 
the  1/3  threshold  (but  which  in  the  aggregate  do  meet  the 
threshold)  were  all  covered  under  the  Act;  and  that  the 
notices  provided  by  the  company  in  this  case  did  not 
satisfy  the  specificity  requirements  of  the  Act /Federal 
Regulations,  the  Court  dismissed  the  Plaintiff's  claims 
in  their  entirety  on  "good  faith"  grounds.  The  u.:;. 
Court  of  Appeals  for  the  Sixth  Circuit  affirmed  this 
ruling. 
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5)  QCAW  v  AMERICAN  HOME  PRODUCTS.  F.Supp.       .  7 

IER  Caees  ,  (4/24/92) 

Between  February  1990  and  May  1991,  this  Indiana 
pharmaceutical  company  laio  off  approximately  ISO 
employees  over  the  course  of  16  months,  as  part  of  its 
phase-down  and  ultimate  relocation  to  Puerto  Rico, 
culminating  in  the  total  shut  down  of  operations  on 
November  1/  1991.  The  company  officially  announced  its 
shutdown  plans  in  November  1990,  but  failed  to  provide 
any  of  the  specific  information  required  under  the  Act, 
and  also  failed  to  renew  its  notice  to  clarify  the  actual 
date  that  the  plant  was  going  to  be  closed. 

The  plaintiffs  alleged  that  neither  the  union  nor 
the  employees  received  sufficient  WARN  notice  of  several 
of  the  layoffs,  and  there  was  evidence,  from  a  separate 
NLRB  proceeding  that  the  layoffs  (and  some  subsequent 
temporary  recalls)  were  done  in  bad  faith. 

With  respect  to  one  set  of  layoffs  which  occurred  in 
November  1990,  the  court  found  that  they  were  part  of  the 
plant  closing,  because  they  occurred  after  the  official 
announcement  of  the  closing  on  November  1.  However,  the 
court  also  found  that  these  layoffs  did  not  result  in  a 
WARN  violation  because  the  employees  laid  off  in  November 
were  all  temporarily  recalled  within  6  months,  thereby 
negating  an  "employment  loss".  The  court  rejected 
plaintiffs'  assertion  that  these  recalls  were  part  of  the 
company's  intent  to  evade  the  notice  requirement. 

With  respect  to  all  the  layoffs  after  the  November 
1,  1990  plant  closing  notice,  the  court  also  rejected  all 
of  the  arguments  made  by  the  union  regarding: 
insufficiency  of  service;  insufficiency  of  job  titJe 
identification;  uncertainty  created  by  the  "possibility 
of  recall"  language  inserted  In  the  notice. 

The  court  did  find,  however,  that  the  notice  was  in 
fact  deficient  insofar  as  it  failed  to  provide  sufficient 
specificity  regarding  dates,  and  the  company  failed  to 
renew  the  notice  after  60  days  had  elapsed.  However,  the 
court  ultimately  relieved  the  company  entirely  of 
liability,  dismissing  all  of  plaintiffs'  claims,  finding 
that  there  was  a  "good  faith"  lack  of  understanding  of 
the  specificity/  renewal  requirement  in  the  Act. 

6)  SALYER  AND  CHAPMAN  v  UNIVERSAL  CONCRETE  PRODUCTS  - 
U.S. Court  of  Appeals,  6th  Circuit,  Case. No. 90-3579,  July 
24,  1991  (unpublished  opinion) 

On  December  29,  1989,  the  operations  of  this 
company,  located  in  Columbus,  Ohio,  ceased,  resulting  in 
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the  loss  of  employment  for  all  of  its  employees.  The 
company  operated  out  of  2  buildings/  at  the  same  address, 
approximately  50-60  feet  apart.  The  employment  loss  at 
each  building  was  less  than  50  per  building. 

The  6th  Circuit  held  that  these  buildings  were  not 
a  single  site  of  employment  within  the  meaning  of  wakn, 
relying  on  the  affidavit  of  a  defense  witness  that  each 
building  employed  less  than  50  full  time  employees  and 
that  each  building  produced  different  products,  had 
different  equipment,  employees,  supervisors  and  managers. 
The  Court  also  relied  upon  Department  of  Labor 
Regulations/  20  CFR  639.3(1) (5),  which  provides  that 
contiguous  buildings  which  have  separate  management, 
produce  different  products  and  have  separate  workforces, 
are  considered  "separate  single  sites  of  employment.' 


IV.  CONCLUSION 

The  WARN  Act  provides  some  much  needed  relief  to  large  numb,  rs 
of  working  people  in  this  country.  However/  due  to  the  problems 
discussed  above,  it  is  not  doing  what  it  was  intended  to  do  md 
whut.  it  should  be  doing  in  line  with  its  explicitly  stated  purpose. 
A  vast  majority  of  workers  who  should  be  getting  notice  are  n<a, 
and  the  incentive  to  employers  to  provide  notice  is  sorely  lacking. 
Moreover,  the  loopholes  and  ambiguities  currently  within  the  law 
mak«  it,  on  the  one  hand,  very  easy  for  employers  to  virtually 
ignore  the  notice  requirements,  and,  on  the  other  hand,  very 
difficult  to  hold  employers  accountable  when  blatant  violations 
occur,  even  when  sued. 

The  absence  of  litigation  is  not,  as  some  would  have  you 
believe,  an  indication  of  overwhelming  compliance;  rather,  as  we 
have  seen,  it  is  the  result  of  a  combinai.ion  of  lack  of  knowledge, 
lack  of  access,  lack  of  meaningful  enforcement  mechanisms  and 
insufficient  sanctions.  As  one  state  official  aptly  noted  in 
response  to  the  Portz  survey,  "[W]ord  has  gotten  out  that  nothing 
usually  happens  when  employers  don't  comply."4' 

The  reduction  of  the  thresholds  is  absolutely  necessary  if  the 


Port*,  suora.  "WARN  and  the  States...,"  at  10. 
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working  people  of  this  country  are  to  be  provided  with  the 

protections  which  have  been  articulated  by  the  legislature  as  r.he 

underlying  purpose  of  the  WARN  Act.   Plus,  the  empowering  of  the 

Department  of  Labor  with  investigative,  subpoena  and  enforcemont 

authority  is  crucial  to  a  meaningful  enforcement  of  the  law.  Alno, 

the  strengthening  of  the  monetary  relief  potentially  available  to 

aggrieved  employees  is  a  much-needed  addition.   The  inclusion  of 

public  as  well  as  private  employers,  the  availability  of  injunctive 

reLLef  and  the  change  from  a  discretionary  to  a  mandatory  award  of 

attorney  fees  each  add  substantially  more  meaning  to  the 

notification  law.    Finally,  a  specific  statute  of  limitations 

provision  would  lend  clarity  where  in  the  WARN  Act  there  is  much 

confusion  on  this  question. 

I  would  like  to  close  my  statement  with  a  guote  from  a 

recently  decided  opinion  from  the  Washtenaw  County  Circuit  Coutt, 

in  Ann  Arbor,  Michigan,  where  General  Motors  was  enjoined  from 

shutting  its  Willow  Run  facility,  because  the  company  had  lured  the 

community  into  giving  it  hundreds  of  millions  of  dollars  worth  of 

tax  abatements  in  exchange  for  the  promise  that  it  would  remain  in 

the  community  at  least  until  the  year  2003.   The  court  found  that 

the  company  was  barred  from  closing  the  plant,  on  the  grounds  of 

promissory  estoppel  and  because  of  the  unjust  result  such  a  plant 

closing  would  have  on  the  4500  workers  employed  at  the  plant,  their 

families  and  the  community: 

"The  relationship  of  government  and  industry  in  this 
country  is  necessarily  one  of  conflict,  for  it  is  the 
purpose  of  government  to  provide  for  the  common  welfare 
of  all  and  it  is  the -antithetical  purpose  of  an  industry 
to  strive  solely  for  the  profit  of  its  owners.  For 
example,  contrary  to  the  approach  of  the  defendant  in 
this  case  that  'what  is  good  lor  General  Motors  is  good 
for  the  country' [fn  omitted],  the  truth  is,  as  this  case 
demonstrates,  that  what  is  good  for  General  Motors  may 
only  coincidentally  help,  and  often  hurts,  many  of  our 
people.  Industry  is  the  source  of  many  of  the  jobs  in 
our  nation  and  it  may  well  be  that  our  nation  needs  a  new 
relationship  of  trust  and  cooperation  between  government 
and  industry...  But  such  an  effort  must  be  national  in 
scope  and  siU6t  be  a  real  partnership  with  industry,  not 
one  in  which  industry  simply  views  government  as  a  part 
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of  its  'business  climate'  and  another  opportunity  to 

increase  profits."4* 
My  hope  is  that  one  day  the  WARN  Act  can  truly  protect  the 
rights  and  common  welfare  of  all,  and  that  our  government  will 
effectively  hold  corporate  interests  accountable  for  the  massive 
loss  of  jobs,  without  notice,  now  occurring  in  this  country  for  the 
sake  of  maximizing  profits.  The  WARN  Act  can  and  should  contribute 
to  the  retention  of  jobs  in  this  country  as  well  as  provide  some 
meaningful  relief  to  those  working  people  victimized  by  plant 
closings  and  mass  layoffs. 

Thank  you  very  much  for  the  opportunity  to  submit  this 
statement  to  this  Committee  and  to  testify  before  you  here  today. 


JULlE  H.  BURWITfc,       \  7 
EXECUTIVE  DIRECTOR,   NLG&UGAR  LAW 
CENTER   FOR   ECONOMIC   AND   SOCIAL 
JUSTICE 


February  23,  1993 


•■  Charter  Township  of  Ypailanti.  et  al.  v.  genera?.  Motor? 
Corporation.  Washt.Co.Cir.Ct.*92-43075-CR,  (Opinion  and  Order, 
dated  February  9,  1993),  at  20-21.  It  should  be  noted  that  this 
case  arose  as  a  result  of  the  company  actually  giving  its  workers 
and  the  community  the  notice  required  under  the  WARN  Act,  but 
instead  of  only  60  days  notice,  the  community  received  one  year's 
notice.  As  a  result,  the  community  had  sufficient  time  to  take  the 
steps  which  effectively  prevented  the  plant  from  closing  and 
unneoessarily  eliminating  4500  jobs  from  the  community. 
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Prepared  Statement  of  Richard  W.  McHugh 

I.  Introduction 

Mr.  Chairman,  my  name  is  Richard  W.  McHugh.  I  am  an  associate  general 
counsel  with  the  International  Union,  UAW,  in  Detroit,  Michigan.  On  behalf  of  the 
UAW  and  its  members.  I  wish  to  thank  you,  Mr.  Chairman,  for  convening  this 
hearing  on  the  important  subject  of  the  Worker  Adjustment  and  Retraining 
Notification  (WARN)  Act  and  for  giving  the  UAW  this  opportunity  to  testify  about 
our  experiences  with  the  WARN  Act  in  its  first  four  years  of  operation. 

As  you  know,  Mr.  Chairman,  the  UAW  was  an  carry  and  consistently  strong 
supporter  of  plant  closing  legislation  over  the  fourteen  years  between  the  first 
introduction  of  such  legislation  and  the  final  passage  of  WARN  in  July  1988. 
Following  the  passage  of  WARN,  the  UAW  participated  actively  in  the  development 
of  the  Department  of  Labor's  WARN  regulations.  The  UAW  also  developed  a 
pamphlet  explaining  the  provisions  of  the  WARN  law  called  "Your  Right  To  Be 
WARNed"  which  was  widely  distributed  within  the  union's  ranks  and  also  used  by 
other  unions  and  communiry  groups  interested  the  implementation  of  WARN.  To 
date,  the  UAW  has  participated  in  three  WARN  lawsuits  brought  on  behalf  of  our 
affected  members. 

The  WARN  Act  is  the  first  federal  legislation  requiring  iarger  employers  to 
provide  advance  notice  of  plant  closings  and  long-term  or  permanent  layoffs.  During 
the  Congressional  consideration  of  WARN,  advance  notice  of  displacement  was 
found  to  be  a  key  factor  in  promoting  successful  worker  adjustment  programs.  As  a 
result  of  the  passage  of  WARN,  thousands  of  workers  have  gained  advance  notice  of 
their  layoffs.  With  the  Ginton  Administration's  renewed  emphasis  on  retraining  and 
worker  adjustment,  this  hearing  is  a  timely  opportunity  to  reexamine  the  WARN  Act 
in  light  of  experience  over  the  last  four  years.  With  some  improvements,  the  UAW 
believes  that  WARN  can  play  an  even  more  effective  role  in  our  nation's  overall 
worker  adjustment  and  retraining  programs. 

In  order  to  enact  WARN,  a  number  of  compromises  were  reached  on 
contentious  issues.  In  our  view,  some  Senate  amendments  successfully  eliminated 
potential  problems  in  the  implementation  of  WARN  on  the  pan  of  businesses,  but 
other  compromises  have  unwisely  limited  the  effectiveness  of  WARN.  Most 
significantly,  the  WARN  Act,  as  opposed  to  most  other  federal  labor  statutes,  relies 
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completely  upon  enforcement  in  the  federal  courts  through  private  civil  lawsuits. 
This  hearing  offers  the  Subcommittee  its  first  chance  to  evaluate  the  effectiveness  of 
the  current  WARN  judicial  enforcement  mechanism. 

In  our  testimony,  the  UAW  will  first  review  the  role  played  by  WARN  in 
providing  advance  notification  to  workers  as  well  as  a  brief  summary  of  the  studies  by 
labor  economists  concerning  the  role  of  advance  notice  in  promoting  worker 
adjustment  Next,  we  will  examine  in  depth  some  of  the  WARN  cases  in  the  federal 
courts  with  a  view  toward  legislatively  correcting  those  cases  involving  unwarranted, 
negative  judicial  interpretations  of  WARN.  We  then  discuss  an  overly  restrictive 
Department  of  Labor  WARN  regulation  and  we  recommend  addressing  a  problem 
which  has  developed  in  at  least  two  states  regarding  the  offset  of  unemployment 
compensation  by  WARN  payments.  Finally,  we  present  our  overall 
recommendations  for  improving  WARN.1 

EL        The  Impact  Of  Warn 

The  United  States  economy  has  seen  a  great  deal  of  worker  dislocation  over 

the  past  15  years.   The  Department  of  Labor's  Bureau  of  Labor  Statistics  (BLS)  has 

conducted  a  series  of  surveys  of  dislocated  workers  which  have  produced  information 

on  the  extent  of  job  losses  and  the  characteristics  of  dislocated  workers.2  This  BLS 

data  "indicate  that  1.9  million  adult  workers  (those  20  and  older)  lost  full-time  jobs, 
on  average,  each  year  between  1981  and  1988  because  their  employers  closed  or 

relocated,  because  their  position  or  shift  was  eliminated,  or  because  of  slack  work." 

Of  these,  from  830,000  to  1,060.000  were  displaced  each  year  during  this  period  as  a 

result  of  plant  closings  alone.5 

Worker  dislocation  is  by  no  means  a  diminishing  phenomenon.  The  January 
1992  BLS  dislocated  worker  survey  found  that  15.3  million  workers  iost  jobs  due  to 
plant  closings,  business  failures,  slack  work  and  related  reasons  between  1987  and 
1992.  Half  of  these  lost  work  as  a  result  of  a  plant  closing  or  company  relocation.  Of 
the  5.6  million  workers  with  over  three  years  on  the  job  prior  to  their  displacement, 
only  2.7  million  had  found  new  full-time  work  by  the  most  recent  survey.  While  half 
of  those  who  had  found  new  full  time  work  reported  earning  as  much  or  more  as  in 
their  old  jobs,  a  third  had  suffered  a  pay  cut  of  twenty  percent  or  more.4 

There  is  considerable  new  evidence  that  worker  dislocations  have  negative 
public  health  effects.5   Since  advance  notice  promotes  more  positive  adjustment  to 
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worker  dislocations,6  WARN  should  reduce  the  negative  health  effects  of  worker 

dislocations.      Limiting   the    negative    consequences   of  worker   dislocation   and 

promoting   better  adjustment   to   dislocation   furnish   a    powerful    rationale   for 

improving  WARN's  ability  to  ensure  that  whenever  possible  employers  provide 

advance  notice  of  dislocation  to  affected  workers  and  state  and  local  governments. 

Senator  Kennedy,  the  Chair  of  this  Committee  and  a  sponsor  of  the  WARN 

bill,  summarized  the  purposes  of  WARN  during  the  Senate  debates: 

First,  advance  notice  is  essential  to  the  successful  adjustment  of  the  workers 
to  the  job  loss  caused  by  changing  economic  conditions.  Times  have  changed 
tor  American  workers.  The  person  who  will  stav  with  one  empiover  for  thirty 
years  is  becoming  more  the  exception  and  less  the  ruie.  Freauent changes  are 
becoming  more  common.  An  advance  notice  provision  insures  that  large 
numbers  of  workers  will  not  be  displaced  without  warning  and  without 
planning. 

*  *  * 

Second,  advance  notice  saves  the  Government  money.  Tne  Office  of 
Technology  Assessment  estimated  that  advance  notice  couid  help  save 
between  S257  miilion  and  S386  million  in  unemployment  compensation 
benefits  each  year 

Third,  advance  notice  makes  each  dollar  that  we  appropriate  for  adjustment 
efforts  go  further.  We  know  that  with  advance  notice,  adjustment  programs 
are  more  effective  in  getting  employees  back  to  work  more  quickly,  and  at 
better  wages. 

Fourth,  and  perhaps  most  important,  an  advance  notice  requirement  assures 
fair  play  for  American  workers.7 

The  final  version  of  WARN  was  a  significant  improvement  over  the  prior 
legal  situation  as  far  as  employee  advocates  are  concerned.  Even  with  its  limitations, 
the  Act  has  established  some  new  requirements  for  employers  and  some  measure  of 
financial  compensation  to  workers  harmed  by  a  plant  closing  decision  without 
advance  notice. 

There  is  no  question  that  WARN  has  resulted  in  more  workers  getting  notice 
prior  to  their  separations  from  employment.  Political  Science  Professor  John  Portz 
of  Northeastern  University  surveyed  state  dislocated  worker  units  concerning 
WARN  implementation.  He  reports  that  there  were  2,608  WARN  notices  in  the 
first  program  year  (July  1.  1989  to  June  30,  1990)  and  2.932  WARN  notices  in  the 
second  program  year  (July  1,  1990  to  June  30,  1991).  This  is  a  considerable  volume 
of  notices.8 

Since  neither  the  state  dislocated  worker  units  which  collect  the  WARN 
notices  nor  the  Department  of  Labor  has  any  WARN  enforcement  role,  no 
government  agency  is  currently  assessing  employer  WARN  compliance.  At  this  time, 
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there  is  no  clear  evidence  as  to  the  extent  of  employer  compliance  with  WARN. 
Conversely,  there  has  been  no  published  evidence  supporting  the  dire  predictions  of 
WARN's  opponents,  despite  the  fact  that  over  5000  WARN  notices  have  been  issued 
since  the  enactment  of  WARN.9 

Professor  Portz'  studies  of  WARN's  implementation  by  state  dislocated 

worker  units  has  led  him  to  conclude  that  difficulties  for  workers  in  litigating  cases 

have  limited  WARN's  enforcement: 

In  addition  to  costs,  the  courtroom  is  not  familiar  terrain  for  most 
workers.  While  the  interest  of  attorneys  could  be  sparked  by  class 
actions  suits  and  the  ability  to  recover  costs  as  pan  of  the  judgment, 
this  is  a  new  area  of  the  law  unfamiliar  to  many  in  the  profession.  In 
addition,  the  task  of  collecting  awards  from  economically  faltering 
companies  could  also  discourage  interest  by  the  legal  profession.*0 

Professor  Ponz"  survey  also  found  that  the  WARN  enforcement  mechanism 
and  the  low  financial  penalties  were  seen  as  significant  problems  by  state  dislocated 
worker  units.11  He  also  received  a  number  of  specific  comments  from  state 
dislocated  worker  units  indicating  that  the  WARN  penalties  were  inadequate  to 
ensure  compliance  and  that  enforcement  through  private  lawsuits  was 
unsatisfactory.12 

The  Federation  for  Industrial  Retention  and  Renewal(FTRR)  is  a  coalition  of 
about  25  local  job  retention  groups  based  in  Chicago.  FIRR  has  issued  two  "Plant 
Closing  Dirty  Dozen"  lists.13  The  "dirty  dozen"  lists  present  evidence  that,  at  least  in 
the  selected  cases,  significant  shutdowns  without  adequate  advance  notice  have 
continued  despite  the  passage  of  WARN.  Based  upon  its  member  groups'  contact 
with  state  dislocated  worker  units,  FIRR  does  not  believe  the  lack  of  WARN  cases 
indicates  a  high  rate  of  employer  compliance.14  FERR  and  its  member  groups  played 
an  active  role  in  the  passage  of  WARN  and  we  believe  FIRR's  views  are  entitled  to 
some  weight  in  evaluating  WARN's  effectiveness. 

The  23  WARN  cases  which  have  been  reported  to  date  involve  unions 
assisting  the  plaintiffs  or  acting  as  plaintiffs  at  a  much  higher  percentage  than  the 
percentage  of  the  workforce  which  is  unionized.15  We  believe  this  is  occurring 
because  unions  advise  workers  of  their  rights  and  provide  legal  assistance  to  their 
members.  The  high  involvement  of  unionized  workers  in  WARN  lawsuits  supports  a 
conclusion  that  lack  of  knowledge  about  WARN  and  a  lack  of  resources  to  pursue 
WARN  cases  is  a  factor  in  the  low  number  of  WARN  cases. 
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The  contrasting  school  of  thought  on  WARN  implementation  finds  the  lack  of 

cases  an  encouraging  sign.     An  article  reviewing  the  first  two  years  of  WARN 

concluded: 

The  general  consensus  among  representatives  of  business  and  labor 
has  been  that  employers  are  generally  complying  with  the  Act.  but  they 
do  report  that  complying  with  WARN  has  been  confusing.  Most 
employers  do  not  know  whether  they  are  subject  to  WARN,  so  over- 
compliance  is  common.16 

Labor  economists  have  examined  the  impact  of  advance  notice  on  workers  in 

a  number  of  studies  which  have  some  relevance  to  assessing  WARN.17   Using  the 

Bureau  of  Labor  Statistics  displaced  worker  surveys,  several  of  these  studies  have 

attempted  to  statistically  estimate  the  benefits  of  advance  notice  in  terms  of  either 

shorter  periods  of  unemployment  after  dislocation  or  reductions  in  earnings  loss 

following  worker  dislocations. 

Most  of  these  studies  suffer  some  shortcomings  as  tools  to  evaluate  WARN. 

First,  the  survey  periods  used  for  all  but  the  1990  survey  took  place  before  the 

effective  date  of  WARN.  Second,  the  surveys  counted  as  "advance  notice"  any  notice 

at  all,  regardless  of  its  duration.18  Third,  the  1984  and  1986  surveys  asked  workers 

only  if  they  had  advance  notice  of  their  job  loss  or  if  they  expected  to  be  laid  off. 

Despite  these  limitations,  most  of  these  earlier  studies  have  found  some  benefits 

flowing  to  workers  from  advance  notice;  principally,  by  increasing  the  likelihood  that 

workers  receiving  notice  can  find  work  prior  to  their  date  of  displacement.19 

Based  upon  the  1988  and  the  1990  surveys  more  recent  studies  again  find  a 

statistically  significant  relationship  between  the  avoidance  of  unemployment  and 

advance  notice,  but  also  find  a  weak  or  non-existent  role  for  advance  notice  in 

shortening  the  duration  of  unemployment.20    In  contrast,  a  study  of  Maine "s  plant 

closing  law  over  its  first  decade  of  operation  found  that  advance  notice  had  a 

significant  effect  in  reducing  overall  unemployment  in  local  areas  impacted  by  the 

closings.21  Finally,  labor  economists  have  failed  to  find  evidence  that  advance  notice 

causes  more  productive  workers  to  leave  or  reduces  the  productivity  of  remaining 

workers.22 

In  summary,  labor  economists  have  not  yet  studied  the  full  impact  of  WARN 

closely.    Studies  of  displaced  worker  survey  information,  however,  have  shown  a 

positive  impact  of  advance  notice  in  assisting  workers  in  finding  new  work  before 

their  displacement.    One  potential  explanation  for  the  lack  of  a  strong  effect  of 
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advance  notice  on  the  duration  of  unemployment  after  dislocation  may  be  that 
longer  periods  of  advance  notice  are  associated  with  worker  adjustment  efforts  which 
require  a  period  of  unemployment  in  order  to  complete.  As  a  result,  workers  may 
experience  a  longer  period  of  unemployment  in  order  to  take  training  or  engage  in 
an  extended  job  search  for  work  in  a  more  promising  field. 

Despite  the  enormous  opposition  to  WARN,  its  implementation  has  not  been 
a  highly  dramatic  event  in  the  labor  law  field.23  Qearly,  the  predicted  flood  of 
litigation  has  not  occurred.24  This  is  worth  remembering  when  this  Subcommittee  is 
evaluating  any  further  proposed  improvements  in  WARN. 

Overall,  we  believe  that  WARN  has  resulted  in  many  workers  getting  some 
advance  notice  of  their  imminent  dislocation  since  its  effective  date  in  February  1989. 
While  the  extent  of  employer  compliance  remains  uncertain,  it  is  clear  that  WARN's 
implementation  has  not  placed  unwarranted  burdens  on  employer  flexibility  or 
business  practices. 

III.       The  Interpretation  Of  Warn  In  The  Courts 

The  lines  drawn  in  the  legislative  compromises  during  the  passage  of  WARN 
have  produced  a  relatively  small  number  of  judicial  decisions.  Examining  the  judicial 

response  to  WARN  is  one  way  to  gauge  its  success  or  failure.  Most  of  the  reported 
cases  have  not  reached  the  Courts  of  Appeals,  and  many  of  the  opinions  concern 
pretrial  matters.  An  analysis  of  the  developing  case  law  under  the  Act  shows  mixed 
results  from  the  first  reported  judicial  decisions  applying  WARN  in  practice.  In  this 
testimony,  the  UAW  is  largely  concentrating  its  comments  upon  those  cases  which 
have  strayed  from  the  intent  of  WARN. 

Unlike  many  federal  labor  statutes,  WARN  docs  not  explicitly  state  its 
purposes  or  include  Congressional  findings  to  guide  the  federal  courts  in  their 
interpretation  of  WARN.  The  UAW  suggests  that  the  statute  include  findings  which 
explicitly  link  advance  notice  to  improved  worker  adjustment,  reduced 
unemployment,  and  improved  governmental  and  community  reactions  to  dislocation. 
We  also  recommend  that  Congress  direct  the  courts  to  liberally  construe  WARN  so 
as  to  promote  its  worker  adjustment  purposes. 

Overall,  the  courts  have  largely  confronted  questions  of  which  employer 
entities  are  legally  liable  under  WARN  and  what  job  losses  meet  the  WARN 
thresholds. 
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A.         Part-Time  Workers 

The  opening  question  in  any  WARN  lawsuit  is  whether  or  not  the  employer 
experiencing  job  losses  is  a  covered  "employer'  under  the  WARN  Act  Recall  that 
an  employer  is  defined  as  a  "business  enterprise"  with  a)  100  or  more  employees 
(excluding  part-time  employees)  or  b)  100  or  more  employees  whose  aggregated 
hours  are  at  least  4000  hours  per  week  (excluding  overtime  hours).25 

The  mass  layoff  threshold  and  the  role  of  pan-tune  workers  was  considered  in 
Solberg  v.  Inline  Corporation.2*  In  Solberg,  the  employer  increased  its  employment 
level  from  about  30  employees  to  about  330  in  order  to  satisfy  a  major  new  contract. 
The  added  employees  had  hiring  dates  between  January  and  May,  1989.  The  new 
customer  cancelled  the  contract  in  late  May,  and  the  added  employees  were  laid  off 
from  May  through  October.  In  this  entire  group  of  newly  hired  workers,  only  eight 
had  worked  for  the  employer  more  than  six  months.27 

The  court  granted  the  employer's  motion  for  summary  judgment.  Relying 
upon  the  plain  meaning  of  Section  2(a)(3)'s  definition  of  mass  layoff,  which  explicitly 
excludes  part-tune  workers,28  the  court  found  that  the  layoffs  clearly  did  not  meet  the 
threshold  for  a  mass  layoff.  While  recognizing  that  pan-time  employees  are  entitled 
to  notice  as  "affected  employees,"  the  court  in  Solberg  refused  to  disregard  the 
explicit  definitional  language  concerning  a  mass  layoff.29 

Solberg  confirms  that  fairly  large  layoffs  of  employees  can  still  fall  within  the 
WARN  definition  of  pan-time  employees,  who  are  excluded  from  the  WARN 
definitions  for  mass  layoff  and  plant  closings.  The  pan-time  definition  was  almost 
certainly  not  written  with  newly-hired,  full-time  workers  in  mind:  instead,  the 
legislative  history  indicates  the  six  month  feature  was  adopted  to  exclude  seasonal 
workers.30  However,  the  newly-hired  full-time  employees  in  Solberg  fall  within  the 
literal  terms  of  the  Section  2(a)(8)  definition  of  part-time  employees  and  the  court 
had  little  choice  in  dismissing  the  claim. 

The  employer  in  Solberg  was  potentially  protected  by  two  WARN  exceptions; 
namely,  the  unforeseeable  business  circumstances  exception  in  Section  3(b)(2)(A) 
and  the  exemption  for  temporary  projects  in  Section  4(1).  In  addition,  the  potential 
WARN  penalty  liability  of  Inline  Corporation  was  limited  by  Section  5(a)(1),  which 
provides  that  no  employee  can  receive  a  WARN  penaltv  which  exceeds  back  pay  in 
an  amount  of  more  than  one-half  of  the  number  of  davs  of  emDlovment.  Given  these 
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related  provisions,  the  result  in  Solberg  unnecessarily  undermines  the  advance  notice 
purposes  of  WARN. 

B.         Parent  Employer  Liability 
.   Typically,  large  layoffs  and  plant  closings  take  piace  when  an  employer  is  in 
economic  difficulty,  although  this  is  not  always  the  case.  In  practice,  this  means  that 
workers  and  unions  seeking  enforcement  of  WARN  obligations  must  sometimes  seek 
monetary  relief  from  corporate  divisions  or  entities  related   to   the  subsidiary 
employer  which  was  most  directly  involved  in  the  job  losses.    While  the  statute  and 
the  legislative  history  offer  little  guidance,  the  final  regulations  provided  the  courts 
with  some  considerable  direction  in  determining  whether  related  corporate  entities 
should  be  held  financially  responsible  for  WARN  violations.31   Initial  court  decisions 
concerning  parent-employer  liability  under  WARN  have  carefully  considered  the 
competing  legal  doctrines  and  policies  and  should  provide  useful  guidance  to  WARN 
litigators  and  the  courts  in  the  future. 

The  decision  in  the  Midwest  Fasteners  litigation  nicely  frames  the  corporate 
liability  issues  under  WARN.32  The  case  involved  the  closing  of  a  piant  without  any 
prior  notice.  The  plaintiffs  sued  three  related  corporate  entities.  At  the  urging  of  the 
parties,  the  court  first  examined  the  employer  definition  language  in  the  final 
regulations.  The  court,  relying  upon  the  regulations  as  well  as  a  statement  by  the 
Department  of  Labor  in  the  preamble  to  the  regulations,33  determined  that  the  rules 
of  decision  were  furnished  by  the  existing  legal  rules  under  state  and  federal  common 
law  as  they  relate  to  federal  employment  statutes  and  the  five  factors  set  out  in  the 
final  regulations.34 

Using  this  approach,  the  court  first  examined  factors  relevant  to  the  "alter 
ego"  and  "piercing  the  corporate  veil"  inquiries.  In  general,  the  court  found  that  the 
separate  corporate  entities  were,  in  fact,  operated  separately,  and  that  the  parent 
corporations  were  not  undercapitalizing  the  subsidiary,  or  commingling  or  siohoning 
funds  from  the  subsidiary.35  As  a  result,  the  court  found  that  under  these  common- 
law  factors,  the  corporate  parents  of  EFS  could  not  be  held  liable  for  the  WARN 
violations  of  EFS.36 

Next,  the  court  in  Midwest  Fasteners  proceeded  to  the  "single-employer" 
theory,  stating: 
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It  should  be  noted  that  the  determination  ot"  whether  a  parent 
corporation  is  an  alter  ego'  of  a  subsidiary  is  an  entirely  different 
analysis  from  whether  it  can  be  found  to  be  a  single  employer  with  its 
subsidiary....L'nder  the  single-employer  or  single-enterprise  test,  the 
question  is  whether  the  two  nominally  indepenaent  enterprises,  in 
reality,  constitute  only  one  integrated  enterprise.'*1 

The  court  found  that  there  were  four  factors  to  evaluate  under  the  cases:  ( i)  common 

ownership,  (ii)  common  management,  (iii)  centralized  control  of  labor  relations,  and 

(iv)  functional  integration  of  operations.38 

Applying  the  four  factors  under  the  single-employer  test  to  the  facts,  the  court 
found  it  was  "readily  apparent"  that  the  corporate  parents  were  a  single  enterprise 
with  the  subsidiary.59 

Recognizing  the  conflicting  results  under  the  aiter  ego  and  the  single 
employer  doctrines,  the  court  in  Midwest  Fasteners  proceeded  to  a  third  test  under 
the  five  factors  in  the  Department  of  Labor's  final  regulations.  Reviewing  the  five 
factors,  the  court  found  the  first  four  regulatory  factors  were  essentially  equivalent  to 
the  four  factors  already  examined  under  the  single  employer  doctrine.40 

The  court,  therefore,  turned  to  the  fifth  factor  in  the  final  regulations,  the  de 
facto  exercise  of  control.  Terming  this  factor  the  "most  compelling''  it  examined,  the 
court  noted  that  two  individuals,  who  served  as  directors  of  all  the  corporations, 
voted  to  close  the  subsidiary's  plant  These  officers  were  not  paid  by  the  subsidiary, 
but  by  one  of  the  corporate  parents.  These  officers  represented  the  subsidiary  with 
its  creditors,  while  the  top  parent  corporation  controlled  and  instructed  its 
subsidiaries  on  numerous  financial  and  corporate  matters. 

Concluding  its  analysis,  the  court  stated  that  federal  labor  statutes  mandate 
the  court  "look  to  the  economic  reality  of  the  parent-subsidiary  relationship."41 
Relying  upon  a  1960  Supreme  Court  case.  National  Labor  Relations  Board  v.  Deena 
Artware,  Inc^i2  the  court  held  that  WARN,  like  other  federal  labor  statutes,  was 
enacted  to  protect  workers.  In  light  of  WARN's  goals  and  the  factors  set  out  in  the 
final  regulations,  the  court  found  that  corporate  entities  were  a  single  employer, 
statine  that  the  "true  wrongdoer  should  not  escape  liability  simply  because  corporate 
formalities  are  observed. "43 

As  a  final  point,  the  district  court  considered  the  plaintiffs'  argument  that 
International  and  Investment  were  directly  liable  under  WARN.  Noting  that  the 
closing  decision  was  made  by  the  two  directors  of  the  subsidiary,  who  then 
reconstituted  themselves  as  the  directors  of  the  next  corporate  Darent  to  confirm  the 
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decision,  who  then  did  the  same  as  directors  of  top  corporate  parent,  the  court 

accepted  the  plaintiffs'  direct  liability  argument. 

While  the  court  appiauds  the  corporations"  strict  adherence  to 
corporate  form,  it  is  the  function  of  this  court  under  the  federai  labor 
statute  at  issue  to  assess  the  economic  realitv  of  the  parent/subsidiary 
relationship.  Therefore,  because  the  court  finds  that  the  parents 
exercised  de  facto  control  of  the  operations  of  the  subsidiary, 
International  and  Investment  mav  be  held  liable  for  the  alleged 
WARN  violation  of  the  subsidiary,  EFS.*4 

The  Midwest  Fasteners  decision  comprehensively  examined  the  competing 
doctrines  of  parent  corporation  liability.  The  court's  application  of  existing 
precedent  to  the  facts  before  it  in  a  WARN  case  reached  a  result  consistent  with 
WARN's  worker  protection  purposes.  Its  positive  recognition  of  federal  labor  policy, 
as  well  as  the  economic  reality  test  it  adopted,  should  serve  as  a  useful  precedent  for 
future  WARN  cases. 

The  problems  involved  in  parent-employer  liability  promise  to  continually 
challenge  the  courts  and  WARN  litigators.  These  "piercing  the  corporate  veil"  type 
of  cases  will  most  likely  continue  in  the  future.  If  the  courts  follow  the  lead  of 
Midwest  Fasteners,  the  worker  protection  goals  of  WARN  will  be  promoted  and  the 
economic  realities  of  the  corporate  transformation  will  be  recoenized. 

C         The  Good  Faith  Exception 

Section  5(a)(4)  of  WARN  provides  that  an  empioyer  violating  the  Act  can 
have  its  WARN  penalty  reduced,  at  the  discretion  of  the  court,  if  the  employer 
"proves  to  the  satisfaction  of  the  court  that  the  act  or  omission  that  violated  this  Act 
was  in  good  faith  ana  that  the  employer  had  reasonable  grounds  for  believing  that 
the  act  or  omission  was  not  a  violation  of  this  Act...."45  Four  cases  have  considered 
WARN's  good  faith  provision. 

The  results  in  two  of  these  cases  are  cause  for  considerable  alarm.  Rather 
than  determining  liability  and  then  considering  a  reduction  in  any  WARN  penalty, 
two  courts  have  relied  upon  Section  5(a)(4)  to  dismiss  WARN  suits  entirely  prior  to 
trial  on  the  liability  issues.  In  contrast,  two  other  courts  have  rejected  employer  good 
faith  defenses  in  factual  circumstances  not  markedly  different  from  the  suits  in  which 
the  employers  were  relieved  entirely  of  WARN  liability.  In  the  UAWs  view,  an 
employer's  good  faith  should  never  prevent  a  finding  on  any  potential  WARN 
Liability  issues. 
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In  two  cases,  district  courts  have  relieved  employers  completely  from  WARN 

liability  with  good  faith  rulings  under  Section  5(a)(4).     In  UAW  Local  1077  v. 

Shadyside  Stamping  Corp.,*6  the  employer  advised  the  union  in  writing  in  late 

September  1988  that  it  expected  layoffs  from  February  1,  1989,  to  April  30,  1989.  due 

to  the  cancellation  of  a  large  contract.   A  second  brief  letter  to  the  union  in  early 

January  1989  confirmed  the  layoffs  would  take  place  as  previously  advised.    On 

February  3,  1989.  31  employees  were  laid  off,  and  on  February  27  another  15 

employees  were  laid  off.   A  third  letter  to  the  union  on  March  15  warned  of  more 

layoffs  on  April  3.    On  that  date,  66  employees  were  laid  off.    On  April  10,  the 

employer  gave  the  union  added  information  on  the  identities  of  the  66  employees 

already  laid  off  on  April  3.  as  well  as  providing  advance  notice  of  another  layoff  of  50 

employees  to  take  place  on  June  9. 

In  its  opinion,  the  district  court  discussed  a  number  of  issues  pertaining  to  the 

employer  s  potential  WARN  liability,  and  denied  summary  for  the  defendant  on  two 

issues.47  Of  primary  significance  here,  the  district  court  stated  that  the  union's  claim 

was  focused  on  "technical  non-compliance"  with  the  nonce  requirements  of  the 

regulations.  The  statute  itself,  the  court  noted,  simply  required  the  employer  to  serve 

a  written  notice  of  the  mass  layoff  on  the  union.48  The  court  concluded: 

[T]he  employer  notified  the  employees'  representative  five  months  in 
advance  of  the  expected  mass  layoff  and  provided  a  subsequent 
reminder  notice.  The  deposition  testimony  and  exhibits  before  the 
Court  indicate  that  the  employer  acted  in  an  alteram  to  comply  with 
the  WARN  Act.  Nothing  in  the  record  before  the  Court  suggests  the 
Company  attempted  to  circumvent  the  notice  requirements  of  the  Act. 
There  can  be  no  question  that  the  employer  proceeded  in  good  faith  in 
its  attempt  to  properly  notify  the  employees  of  future  layoffs.  The 
Court  is  equally  convinced  that  the  employer  had  reasonable  grounds 
for  believing  it  was  acting  in  compliance  with  the  Act  Given  the 
absence  of  any  language  in  the  Act  to  guide  employers  in  preparing 
notices,  and  the  fact  that  the  interim  interpretive  rules  prepared  by  the 
DOL  were  generally  not  known,  it  is  clear  the  Company  sought  to 
comply  [with]  the  WARN  Act  in  a  manner  that  appears  to  have  been 
very  reasonable  in  light  of  the  then  existing  circumstances.  Indeed,  the 
Company  unquestionably  complied  with  the  spirit  of  the  WARN  Act.49 

Based  upon  this  analysis,  the  court  granted  the  employer's  motion  for  summary 

judgment 

The  decision  in  Shadyside  Stamping  was  cited  and  followed  in  OiL  Chemical 

and  Atomic  Workers  International  Union  v.  American  Home  Products  Corps0    There, 

the  employer  closed  a  plant  in  Elkhart,  Indiana.  Fifty-six  employees  were  laid  off  in 

February  1990  without  advance  notice.    Another  forty-one  workers  were  laid  off 

without  notice  in  July  1990.  At  the  time  of  these  layoffs,  the  union  and  the  employer 
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were  engaged  in  collective  bargaining  and  the  employer  had  informed  the  union  of  its 

plans  to  close  the  Elkhart  plant.    To  formally  announce  the  closing,  the  employer 

gave  notice  to  the  union  on  November  1,  1990,  advising  that  it  planned  to  close  the 

plant  in  phases  by  "late  1991."  It  then  conducted  a  series  of  small  layoffs,  beginning 

on  November  16.  1990.  and  continuing  until  May  24.  1991.  most  with  one  week's 

specific  notice.  The  plant  closed  completely  on  November  I,  1991.51 

The  district  court  in  American  Home  Products  first  found  that  neither  the 

February  1990  nor  the  July  1990  layoffs  were  part  of  the  plant  closing,  accepting  a 

company  official's  affidavit  to  this  effect.52  The  court  also  found  that  employees  laid 

off  in  November  and  December  1990  were  not  entitled  to  WARN  notice  because 

they  were  recalled  temporarily  prior  to  their  permanent  layoffs  in  April  1991.    For 

that  reason,  the  employees  suffered  no  "employment  loss '  until  their  April  layoffs.53 

The  court  next  considered  the  content  of  the  WARN  notice  provided  to  the 

union.   The  court  rejected  arguments  that  the  notice  lacked  details  required  by  the 

regulations,  except  for  notice  of  expected  separation  dates.54    With  respect  to  this 

issue,  the  district  court  held  that  simply  advising  the  union  of  job  groupings  with  the 

projected  number  of  layoffs  by  calendar  quarter  did  not  satisfy  the  requirements  of 

WARN.     The  court  commented,  "(t]he   most  a  worker  could  glean  from  the 

November  1  notice  was  that  his  or  her  job  would  be  terminated  sometime  within  an 

identifiable  ninety-day  period."55 

With  respect  to  good  faith,  the  court  agreed  with  the  employer  that  it  was 

entitled  to  a  complete  good  faith  defense  for  any  violation  under  Section  5(a)(4).56 

The  district  court  rejected  any  evidence  of  employer  bad  faith  in  iis  overall  conduct, 

limiting  its   good  faith    inquiry  to   evidence   related   to  the   employer's   WARN 

compliance  efforts.  The  court  found  the  record  demonstrated  that  the  employer  "did 

nothing  to  attempt  to  skin  its  obligations  under  the  WARN  Act."57  In  finding  good 

faith,  the  court  noted  these  factors: 

The  closing  of  the  plant  was  announced  a  year  in  advance,  and  some 
workers  learned  ot  the  quarter  in  which  they  would  lose  their  jobs 
much  more  than  sixty  days  in  advance.  Workers  iaid  off  too  soon  were 
rehired  to  avoid  violation  of  the  Act.58 

The  American  Home  Products  court  recognized  that  the  good  faith  provision 

found  in  Section  5(a)(4)  of  WARN  required  not  only  good  faith,  but  that  the 

employer  had  reasonable  grounds  for  believing  its  conduct  was  not  a  WARN  Act 

violation.59     The  court  found  reasonable  grounds  for  the  employers  failure  to 
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provide  better  notice  of  the  separation  dates  based  upon  a  determination  that  the 
regulations  were  ambiguous  as  to  an  employer  s  obligation  to  provide  successive 
notifications  of  any  aaded  required  information  which  was  not  available  at  the  time 
notice  was  required  to  be  given.60  As  in  Shadyside,  the  court  found  that  the  Act's 
silence  and  the  regulation's  ambiguity  combined  to  give  the  employer  a  complete 
good  faith  defense  to  WARN  liability.61 

In  contrast  to  the  decisions  in  Shadyside  Stamping  and  American  Home 
Products,  two  other  courts  have  rejected  employer  good  faith  arguments  under 
Section  5(a)(4). 

In  Jones  v.  Kayser-Roth  Hosiery,  the  employer's  good  faith  defense  was  based 
upon  its  providing  some  notice  of  the  plant's  closing,  keeping  the  piant  open  for 
much  of  the  workforce  for  several  months,  granting  severance  pay  to  its  employees, 
and  making  its  usual  United  Way  contribution.62 

The  court  held  that  the  employer's  conduct  after  its  WARN  violations  was  not 
relevant  to  determining  good  faith  under  WARN.63  More  importantly,  thejdistrict 
court  rejected  the  employer's  argument  that  it  gave  notice  within  two  days  of  the 
decision  to  close  the  plant.  The  court  found  the  delay  in  giving  WARN  notices  which 
occurred  between  the  May  25.  1989  termination  of  the  major  customer's  contract 
with  the  employer  and  the  customers  final  rejection  of  the  employer's  plea  to 
continue  the  contract  on  June  21.  1989  unreasonable.  The  court  relied,  in  pan,  on 
the  fact  that  the  final  regulations  permit  conditional  notice  based  upon  the  best 
information  available  at  the  time  notice  is  due.  In  view  of  the  employer's  failure  to 
provide  any  notice  at  an  earlier  date,  the  court  found  no  basis  for  reducing  the 
employer's  liability  for  good  faith  under  Section  5(a)(4).64 

In  United  Steelworkers  of  America  v.  North  Star  Steel  Company,65  the  employer 
closed  a  steel  plant  without  any  notice,  permanently  laying  off  270  of  its  employees. 
The  employer  did  not  seriously  contest  liability  under  WARN,  but  asserted  that  it 
was  entitled  to  a  reduction  in  the  WARN  penalty  for  good  faith  under  Section 
5(a)(4).66  In  ruling  on  the  good  faith  defense,  the  district  court  reviewed  an  affidavit 
supplied  by  the  employer  which  stated  that  the  plant  was  closed  because  of  an 
electrical  transformer  failure  and  "poor  market  conditions.  '67  The  court  concluded 
that  the  employers  submission  only  addressed  the  issue  of  good  faith,  but  that  there 
was  no  showing  that  the  employer  had  reasonable  grounds  to  believe  that  giving  no 
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notice  was  not  a  violation  of  WARN.    In  view  of  the  absence  of  this  showing,  the 

court  rejected  the  employer's  Section  5(a)(4)  defense.68 

The  legislative  history  of  Section  5(a)(4)  indicates  that  the  courts  in  Jones  and 

North  Star  Steel  have  the  better  position  on  the  good  faith  provision.  Section  5(a)(4) 

emerged  from  Section  534(a)(5)  of  S.538,  the  Senate  bill  which  was  ultimately 

included  in  H.R.  3  and  vetoed  by  President  Reagan.69    The  language  of  Secuon 

334(a)(5)  was  identical  in  all  relevant  respects  to  language  eventually  adopted  in 

Section  5(a)(4)  of  WARN.   The  committee  report,  in  discussing  Section  334(a)(5) 

states: 

Although  the  Committee  believes  that,  as  reported,  the  duties  created 
by  the  bill  are  clear  and  easily  applied,  Section  334(a)(5)  authorizes  a 
court  to  reduce  a  penalty  if  an  employer  proves  that  he  acted  in 
complete  good  faith  and  with  an  objectively  reasonaole  belief  in  the 
lawfulness  of  his  action.  This  provision  is  modeled  after  Section  1 1  of 
the  Portal-to-Portal  Act.  29  U.S.C.  sec.  260  and  is  to  be  interpreted  in 
accordance  with  the  prevailing  law  under  that  secuon.70 

Section  11  of  the  Portal-to-Portal  Act  pertains  to  relief  from  liquidated 
damages  in  addition  to  back  pay  for  unpaid  wages.71  Its  language  regarding  good 
faith  is  virtually  identical  to  the  good  faith  language  in  WARN.72  The  case  law  under 
Section  11  makes  the  good  faith  showing  under  the  Portal-to-Portal  Act  a  great  deal 
sterner  than  that  applied  under  the  WARN  Act  by  the  courts  in  Shadyside  Stamping 
and  American  Home  Products.'* 

Correspondingly,  even  if  the  good  faith  defense  under  Section  5(a)(4)  of 

WARN  was  properly  applicable  in  Shadyside  Stamping  and  American  Home  Products, 

the  courts'  utilization  of  the  defense  prior  to  a  finding  of  Lability  is  contrary  to  the 
literal  language  of  Section  5(a)(4).74  The  practice  under  the  Portal-to-Portal  Act  is 

also  to  the  contrary,  since  the  issue  of  relief  from  liquidated  damages  does  not  arise 

under  Section  11  until  after  a  violation  has  been  established.75 

There  are  a  number  of  practical  consequences  to  employing  the  good  faith 

defense  prior  to  liability  determination.  First,  the  court  is  required  to  make  its  good 

faith  evaluation  based  upon  the  written  record.  As  the  court  conceded  in  American 

Home  Products,  summary  judgment  is  rarely  used  with  issues  of  intent,  such  as  those 

involved  in  a  determination  of  good  faith.76  Second,  the  plaintiffs  are  deprived  of  a 

jury  trial,  assuming  that  juries  are  available  to  WARN  plaintiffs.77  Third,  if  anything 

other  than  a  total  reduction  of  a  WARN  penalty  was  permitted  after  a  liability 

finding,  the  plaintiffs  would  still  have  a  claim  for  attorneys  fees  as  a  "prevailing  party" 

under  Section  5(a)(6).78 
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The  UAW  strongly  urges  the  Subcommittee  to  repeal  the  good  faith 
exception  in  Section  5(a)(4),  especially  if  the  current  WARN  penalty  levels  arc 
maintained.  As  we  discuss  in  more  detail  in  our  recommendations,  employers 
already  have  a  number  of  potential  avenues  of  relief  from  WARN  liability. 
Experience  has  demonstrated  that  Section  5(a)(4)  is  open  to  overly  broad 
interpretation  by  the  courts  to  the  detriment  of  WARN's  purpose. 
D.  The  Regulations  On  Constructive  Discharge 

In  most  cases,  the  Department  of  Labor's  WARN  regulations  carried  out 
Congressional  intent  and  were  consistent  with  the  purposes  of  WARN.  The  UAW 
wishes  to  call  the  Subcommittee's  attention  to  two  related  provisions  in  the  final 
regulations  which  deserve  legislative  reversal. 

Section  2(a)(6)  defines  "employment  loss,"  a  key  term  in  determining  whether 
WARN  applies  to  any  particular  plant  closing  or  mass  layoff.  Under  Section 
2(a)(6)(A),  workers  involved  in  a  "voluntary  departure"  from  work  do  not  suffer  an 
employment  loss.  As  a  result,  the  voluntarily  departing  worker  does  not  count 
toward  the  plant  closing  and  mass  layoff  thresholds. 

Section  2(b)(2)  provides  a  related  exclusion  from  the  number  of  workers 
suffering  an  employment  loss  when  workers  are  offered  transfers  by  their  employer 
to  other  locations.  In  the  case  of  transfers  within  a  reasonable  commuting  distance, 
the  transfer  offer  operates  under  Section  2(b)(2)(A)  to  reduce  the  number  of 
employment  losses  without  regard  to  whether  the  employee  accepts  the  transfer  or 
not.  Under  Section  2(b)(2)(B),  the  employer  offer  of  a  transfer  operates  to  reduce 
the  number  of  employment  losses  whenever  an  employee  accepts  the  transfer  offer 
within  30  days  of  the  offer,  plant  closing,  or  layoff. 

In  its  proposed  regulations,  the  Department  of  Labor  initially  proposed  that  a 
transfer  offer  under  Section  2(b)(2)  had  to  be  "substantially  equivalent"  to  the 
previous  job  in  order  to  reduce  the  number  of  employment  losses  under  this 
provision.79  In  the  final  regulations,  the  Department  abandoned  the  "substantial 
equivalence"  proposal,  adopting  instead  the  standard  of  a  "constructive  discharge."80 
The  Department  also  adopted  the  constructive  discharge  standard  for  judging 
whether  or  not  a  "voluntary  departure"  had  occurred  under  Section  2(a)(6)(A).81 

In  both  cases,  the  Department  of  Labor's  adoption  of  the  constructive 
discharge  standard  was  inappropriately  restrictive.  The  question  of  whether  a  person 
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voluntarily  departed  a  job  in  the  context  of  a  plant  closing  or  mass  layoff  must 

consider  all  of  the  circumstances.     In  some  cases,  employees  may  accept  early 

retirements,  buy-outs,  or  worse  jobs  in  these  circumstances,  when  they  would  never 

have  done  so  in  the  absence  of  the  plant  closing  or  mass  lavoff.  These  departures  are 

not  properly  termed  'Voluntary."    Under  the  Department's  constructive  discharge 

standard,  an  employer  must  practically  fire  an  employee  before  his  or  her  departure 

is  viewed  as   other   than  voluntary.      We   recommend  that   the   Subcommittee 

legislatively  reverse  the  Department's  regulation,  adopting  a  more  realistic  standard 

of  voluntary  such  as  that  found  in  the  unemployment  compensation  context. 

In  its  use  of  "voluntary'  in  Section  2(a)(6),  Congress  must  have  intended  the 

typical  meaning  ot  the  term.  The  ordinary  meaning  of  "voluntary"  does  not  connote 

the  type  of  direct  employer  coercion  required  to  establish  a  constructive  discharge. 

For  example.  Black's  Law  Dictionary  (5th  ed.)  defines  voiuntarv  as: 

Unconstrained  by  interference:  unimpelled  by  another's  influence; 
spontaneous:  acting  ot  oneseif  .  .  .  Done  by  design  or  intention- 
Proceeding  from  the  free  and  unrestrained  will  "of  the  person. 
Produced  in  or  by  an  act  of  choice.  Resulting  from  free  choice. 

In  contrast,  constructive  discharge  is  a  much  sterner  test: 

A  plaintiff  alleging  constructive  discharge  must  prove  two  elements: 
'deliberateness  ot  the  employer  s  actions,  and  intolerabilitv  of  the 
working  conditions."32 

The  Department  of  Labor's  decision  to  adopt  the  "constructive  discharge"  standard 

departed  from  the  plain  meaning  of  'Voluntary  departure"  in  Section  2(a)(6). 

Several  courts  have  had  the  opportunity  to  define  the  term  "Voluntary  leaving" 

as  it  is  used  in  their  unemployment  insurance  laws.  These  courts  have  followed  the 

plain  meaning  of  the  term.  The  first  judicial  definition  arose  in  Pennsylvania, 

Voluntarily",  as  used  in  provisions  of  the  UnemDlovmem 
Compensation  Law  rendering  an  employee  who  has  ieft '  work 
'voluntarily'  eligible  for  compensation,  means  of  one  s  own  morion  or 
accord  or  acting  of  one's  sell  so  that  "left  work  voluntanlv'  means  that 
the  employee  ieft  of  his  own  motion,  being  the  opposite  of  a  discharee, 
dismissal  or  layoff  by  the  employer,  or  other  action  bv  the  eraplover 
severing  relations  with  the  employee. 

Department  of  Labor  <£  Industry  v  Unemployment  Compensation  Board  of  Review,  133 

Pa.  Super.  518;  3  A.2d  211  (1938).  Other  courts  have  issued  similar  interpretations 

of  their  unemployment  insurance  statutes: 

. . .  a  voluntary  quit  is  defined  as  encompassing  the  free  exercise  of  the 

Rhodes  v  Ruttedge,  327.  S.E.  2d  466,468  ( W.Va.  1985). 
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We  hold  that  the  word  'voluntary'  .  .  .  must  connote  a  decision  based 
upon  a  choice  between  alternatives  wnich  ordinary  men  would  find 
reasonable-not  mere  acquiescence  to  a  result  imposed  by  physical  and 
economic  tacts  beyond  the  individual's  control. 

Lyons  v  Employment  Sec.  Comm'n,  108  N.W.  2d  849,857  (1961 )( J.  Edwards). 

Voluntarily'  means  freely  and  without  compulsion. 

Accurate  Employment  Service  v  Rowell,  126  N.E.  2d  81,84;  69  ABS  452  Ohio,  (1954). 

We  think  the  word  'voluntary'  must  certainly  be  defined  as  meaning 
'freely  given"  and  'proceeding  from  one's  own  choice  or  full  consent.' 

Kentucky  Unemployment  Insurance  Commission  v  Young,  389  S.W.  2d  451,453  (Ky. 

1965). 

In  the  specific  context  of  plant  closings  or  imminent  layoffs,  the  state  courts 

have    been   cognizant   of   the    surrounding   circumstances   when    evaluating    the 

"voluntariness"  of  an  individual's  separation  from  work.  A  recent  Michigan  Court  of 

Appeals  case  stated: 

We  are  mindful  of  the  current  economic  climate  of  this  state  and  the 
resulting  frequency  of  plant  closings.  The  very  frequency  of  such 
events  requires  great  numbers  of  employees  such  as  claimant  to 
confront  the  likelihood  and  terms  of  any  future  employment  with  their 
employers.  Employers  in  these  situations  have  a  duty  to  clearly  and 
accurately  relay  to  their  employees  the  fact  of  the  imminency  of  a  plant 
closing,  what  their  employment  choices  are,  and  adequate,  truthful 
information  concerning  the  consequences  of  each  choice.  For  where, 
as  here,  employees  are  forced  to  relv  on  information  from  their 
employers  to  make  informed  employment  decisions,  no  subsequent 
decision  concerning  whether  a  claimant  voluntarily  left  employment 
may  be  properly  addressed  before  the  employer  demonstrates  that  the 
options  it  offered  to  the  claimant  were  not  unreasonable,  untenable,  or 
illusory.83 

The  Department  of  Labor's  regulation  does  not  properly  frame  the  question 
facing  workers  leaving  their  jobs  in  the  face  of  imminent  plant  closings  or  mass 
layoffs.  We  urge  the  Subcommittee  to  correct  the  potential  loophole  created  by  the 
Department  of  Labor's  adoption  of  the  constructive  discharge  standard  for  voluntary 
departures. 

In  a  transfer  situation  under  Section  2(b)(2),  the  substantial  equivalence  of 
the  job  should  be  required  before  giving  the  employer  the  benefit  of  excluding  the 
job  from  the  number  of  employment  losses  counting  toward  the  WARN  thresholds. 
In  the  Title  VII  area,  the  burden  is  on  the  employer  to  establish  that  a  job  offered  to 
a  discriminatee  in  an  effort  to  mitigate  damages  is  substantially  equivalent  to  the 
prior  job.84  Workers  whose  WARN  rights  have  been  violated  are  similarly  situated 
to  Title  VII  discriminatees  and  are  entitled  to  similar  protections.  Again,  we  ask  the 
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Subcommittee  to  reject  the  Department's  constructive  discharge  standard  in  order  to 
restore  Section  2(b)(2)  to  its  intended  purposes. 

E.  Offset  of  Unem  ploy  meat  Compensation. 

In  a  few  cases,  state  employment  security  agencies  have  reduced 
unemployment  compensation  benefits  to  workers  when  their  employers  have  made 
WARN  penalty  payments  to  them.  For  example,  in  a  case  involving  the  closing  of 
the  Arkansas  Gazette  the  Arkansas  Employment  Security  Department  ruled  that 
voluntary  payments  calculated  by  the  employer  as  satisfying  its  WARN  obligations 
should  be  offset  against  the  first  eight  weeks  of  unemployment  compensation.85  In 
California,  Governor  Wilson  vetoed  a  bill  designed  to  prevent  the  offset  of  WARN 
payments  from  unemployment  compensation  benefits  in  September  1991.86 

It  is  inappropriate  to  offset  WARN  penalties  against  other  statutory  benefits 
which  were  designed  with  a  different  statutory  purpose.  In  the  case  of 
unemployment  compensation,  the  purpose  is  to  provide  a  prompt  partial  wage 
replacement  to  unemployed  workers.87  In  the  case  of  WARN,  the  penalties  were 
designed  to  encourage  employer  compliance  with  WARN,  deter  future  violations, 
and  simplify  damage  computations.88  Permitting  states  to  offset  WARN  penalties 
from  unemployment  compensation  benefits  defeats  the  purposes  of  both  WARN 
and  the  unemployment  compensation  program.  Rather  than  leaving  workers  to  the 
vagaries  of  state  law  on  deductible  income,  the  Subcommittee  should  amend  WARN 
to  ensure  that  WARN  penalty  payments  will  not  reduce  or  offset  any  other  statutory 
entitlement  to  which  the  affected  worker  is  otherwise  eligible. 

IV.     RECOMMENDED  LEGISLATIVE  CHANGES  IN  WARN 

Based  upon  the  UAW's  experiences  with  WARN,  our  survey  of  WARN  cases, 
and  the  other  studies  concerning  the  operation  of  WARN  to  date,  there  are  several 
legislative  modifications  to  WARN  which  deserve  adoption. 

1.  Longer  Advance  Notice  Period. 

Advocates  of  plant  closing  legislation   have   already   made  a  number  of 

suggestions  for  proposed  improvements  in  WARN.  Most  would  like  to  see  a  longer 

period  of  advance  notice.   For  example,  the  director  of  northern  Indiana's  Calumet 

Project  for  Industrial  Jobs,  has  written: 

[S]ixty  days  does  not  give  enough  lead  time  to  do  much  of  anvthine 
about  a  closure.  At  least  six  months  advance  warning  would  be  needed 
for  communities,  union  locals,  or  workers  wishine  to  mount  a  counter 
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strategy.  And.  finally,  sixty  days  is  not  even  enough  time  tor  most 
workers  to  find  alternative  employment  or  tor  communities  to  adjust 
their  tax  base  and  social  service  system. 

Even  if  some  of  these  reasons  for  longer  notice,  nameiy  those  unrelated  to  worker 

adjustment,  are  politically  unacceptable  to  some,  a  valid  argument  for  a  longer 

period  of  notice  can  be  advanced.    The  Office  of  Technology  Assessment  ,  for 

example,  found  that  two  to  four  months  advance  notice  was  needed  to  provide  full 

adjustment  assistance  to  dislocated  workers.89 

The  UAW  urges  that  the  WARN  advance  notice  period  be  lengthened  to  120 

days.      Given  the    faltering  business  and   unforeseeable   business  circumstances 

exceptions,  shorter  notice  periods  are  permitted  under  WARN  when  employers  must 

engage  in  mass  layoffs  or  plant  closings  and  cannot  provide  a  longer  period  of 

advance  notice.     To  date,  WARN  seems  to  have  proven  workable  for  most 

employers,  and  most  advocates  strongly  believe  that  longer  advance  notice  wiil  prove 

more  beneficial  to  workers.    An  alternative  to  simply  extending  WARN's  advance 

notice  period  for  all  employers  is  to  require  a  longer  period  of  notice  for  larger 

employment  losses,  as  originally  proposed  in  S.538  and  H.R.  1122. 

2.  Department  of  Labor  Enforcement  Role. 

The  Sugar  Law  Project,  the  Calumet  Project,  and  Professor  Portz:  surveys  all 

point  to  the  lack  of  governmental  enforcement  of  WARN  as  a  significant  limitation. 

Earlier  versions  of  federal  plant  closing  legislation  had  contemplated  a  variety  of 

enforcement  mechanisms,  ranging  from  the  Federal  Mediation  and  Conciliation 

Service.90  to  the  Secretary  of  Labor.91     The  Sugar  Project  proposes  giving  the 

Department  of  Labor  investigative,  subpoena,  and  enforcement  authority,  and 

advocates  the  reduction  of  the  WARN  thresholds  to  protect  additional  workers.92 

The  UAW  advocates  WARN  enforcement  by  the  U.S.  Department  of  Labor  as 

a  significant  step  toward   improved  enforcement  of  WARN.     The  Fair  Labor 

Standards  Act  (FLSA)  enforcement  system  offers  a  good  model  for  Congressional 

consideration.   Under  FLSA  aggrieved  workers  can  file  wage  and  hour  claims  with 

the  Department  of  Labor  which  has  the  right  to  pursue  this  administratively  or 

through  the  federal  courts.    In  addition,  individuals  or  groups  also  have  a  private 

right  of  action  to  seek  FLSA  enforcement  in  the  courts.93 

We  believe  governmental  enforcement  of  WARN  is  an  essential  reform  and 

that  the  FLSA  system  preserves  a  role  for  private  litigation  while  giving  workers 

unable  to  find  or  afford  counsel  a  way  to  vindicate  their  WARN  rights. 
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To  date,  no  locai  government  entity  has  sought  to  enforce  the  civil  penalty 
provision  of  Section  5(a)(3).94  Apparently,  most  local  governments  find  WARN 
penalties  politically  unpalatable.  Some  ongoing  governmental  enforcement  role  is 
essential. 

Since  in  many  cases  workers  or  unions  with  a  knowledge  of  WARN  are  faced 

with  ambiguous  factual  situations  involving  potential  WARN  violations,  either  the 

Department  of  Labor  and/or  state  dislocated  worker  units  should  be  authorized  and 

funded  to  investigate  potential  WARN  Act  violations.     If  WARN  violations  are 

disclosed,  the  agency  should  attempt  to  administrativery  collect  the  WARN  penalty. 
Short  of  compliance,  litigation  would  then  be  available,  either  by  the  workers  or  their 

union,  or,  in  their  absence,  by  the  Department  of  Labor  or  state  dislocated  worker 

unit. 

3.  Expand  Employer  Coverage, 

The  current  WARN  definition  of  employer,  which  requires  100  full-time 
employees,  excludes  a  great  number  of  workplaces  in  the  United  States.  The  UAW 
supports  a  reduction  in  the  number  of  employees  required  for  WARN  coverage  from 
100  to  50. 

4.  Modify  Thresholds. 

The  cases  surveyed  and  the  comments  of  advocates  indicate  that  at  least  some 
modifications  of  the  WARN  thresholds  for  mass  layoffs  and  plant  closings  are  in 
order. 

Most  sympathetic  observers,  including  the  Sugar  Project  and  some  state 
dislocated  worker  units,  believe  that  the  "one-third  requirement"  for  mass  layoffs 
excludes  a  large  number  of  potential  mass  layoffs  from  WARN  coverage.  The  UAW 
urges  the  repeal  of  the  one-third  requirement  for  mass  layoffs. 

Requiring  that  job  losses  all  occur  at  a  single  site  of  employment  creates  a 
loophole.  An  employer  with  workers  at  a  number  of  single  sites  of  employment  can 
create  a  significant  job  loss  without  implicating  WARN.  A  case  reported  on  FIRR's 
"dirty  dozen"  list  involving  Emery  Worldwide  Delivery  illustrates  another  result  of  the 
single  site  limits  on  WARN's  definitions  of  plant  closings  and  mass  layoffs.  In  the 
case  of  Emery,  in  which  over  one  thousand  workers  scattered  at  a  number  of  job  sites 
around  the  country  lost  their  jobs  on  the  same  day  without  advance  notice.  WARN 
did  not  apply  because  no  single  site  (except,  perhaps  Pittsburgh)  had  over  fifty 
workers.95 
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Congress  could  partially  address  these  threshold  problems  by  setting  a 
maximum  level  or  job  losses  from  an  employer  with  multiple  sites  of  employment 
without  notice.  For  example.  Congress  could  declare  that  any  layoff  of  500  or  more 
employees  in  a  30-day  period.  750  employees  in  a  60-day  period,  or  1000  or  more 
employees  in  a  90-day  period  is  covered  by  WARN.  This  would  create  a  third 
category  of  covered  employment  losses  under  WARN,  in  addition  to  plant  closings 
and  mass  layoffs.  The  current  WARN  exceptions  and  exemptions  would  apply  to 
shorten  or  excuse  the  period  of  advance  notice  in  these  cases. 

5.  Reform  Section  3(d). 

Section  3(d)  of  WARN96  was  designed  to  prevent  employers  from  avoiding 
WARN  notice  by  simply  stretching  out  layoffs  over  a  period  longer  than  30  days.97 
However,  the  courts  in  Jones  and  Maxim  held,  quite  properly,  that  Section  3(d)  by  its 
own  terms  only  permits  the  aggregation  of  employment  losses  'each  of  which  is  less 
than  the  minimum  number  of  employees"  required  by  the  WARN  thresholds  for  a 
plant  closing  or  mass  layoff.  In  practice  this  has  meant  that  workers  involved  in  a 
series  of  employment  losses,  any  one  of  which  meets  the  WARN  threshold  for  a 
plant  closing  or  mass  layoff,  are  excluded  from  WARN's  advance  notice 
requirement,  unless  their  job  loss  occurs  as  part  of  the  event  exceeding  the  WARN 
threshold.98  This  defeats  the  purpose  of  Section  3(d),  which  was  to  permit  the 
aggregation  of  employment  losses  within  a  90-day  period,  "unless  the  employer 
demonstrates  that  the  employment  losses  are  the  result  of  separate  and  distinct 
actions  and  causes...."99  An  amendment  is  needed  resulting  in  Section  3(d)  coverage 
of  all  employment  losses  within  a  90-day  period,  unless  separate  causation  is  shown, 
in  order  to  address  this  defect. 

6.         Eliminate  Good  Faith  Exception. 

.Another  obvious  candidate  for  legislative  amendment,  and  preferably 
elimination,  is  Section  5(a)(4),  which  permits  a  court  to  reduce  an  employer's 
WARN  liability  upon  a  showing  that  the  WARN  violation  "was  in  good  faith  and  that 
the  employer  had  reasonable  grounds  for  believing  that  the  act  or  omission  was  not  a 

violation..."  of  WARN.100  The  courts  in  American  Home  Products  and  Shadyside 
Stamping,  using  findings  of  good  faith  which  are  questionable  in  light  of  the 
provision's  legislative  history,  entirely  voided  employer  liability  for  fairly  evident 
WARN  violations. 
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Employers  already  have  a  number  of  available  limits  on  their  potential 
WARN  liability.  These  include  the  exceptions  and  exemptions  to  notice,  the  sixty 
day  limit  on  liability  under  Section  5(a)(1),  the  option  to  reduce  the  WARN  penalty 
by  any  voluntary  severance  or  other  payments  to  the  employee  (or  on  behalf  of  the 
employee  to  third  parties)  under  Section  5(a)(2),  and  the  opportunity  provided  by 
Section  5(a)(3)  to  avoid  the  local  government  civil  penalty  by  paying  the  WARN 
penalty  to  employees  within  three  weeks  of  the  shutdown  or  layoff  order.101  In 
addition,  the  final  regulations  furnish  a  14-day  flexibility  in  terms  of  the  date  of  the 
announced  employment  loss,102  permit  conditional  notice  in  cases  of  uncertainty,103 
and  state  that  minor,  inadvertent  errors  are  not  a  basis  for  finding  a  WARN 
violation.104  Given  all  these  provisions  allowing  employers  to  avoid  liability,  give  a 
shorter  notice,  and  reduce  their  potential  WARN  penalties,  the  need  for  the  good 
faith  provision  in  Section  5(a)(4)  is  highly  questionable. 

Moreover,  in  Portal-to-Portal  cases,  the  good  faith  finding  only  permits  an 
employer  to  avoid  liquidated  damages  in  addition  to  its  back  pay  liability.  In 
contrast,  WARN's  penalties  are  limited  to  back  pay  for  a  limited  duration  and 
modest  civil  penalties,  and  a  good  faith  determination  results  in  complete  relief  from 
monetary  penalties.  Given  the  limited  scope  of  WARN's  oenaltics.  the  good  faith 
provision  in  Section  5(a)(4)  should  be  repealed. 

If  Congress  retains  a  good  faith  provision,  it  should  clarify  that  a  court  can 
reach  the  good  faith  issue  only  after  it  has  determined  the  WARN  liability  issues,  and 
that  any  reduction  must  be  based  upon  specific  findings  of  good  faith,  as  in  the 
Portal-to-Portal  Pay  Act  cases.     In  addition  to  specific  findings  of  good  faith, 

something  more  shouid  be  required  before  employers  can  completely  escape 
WARN's  penalties.  For  example,  good  faith  could  be  combined  with  economic 
hardship  on  the  part  of  the  employer  or  unusual  circumstances  in  order  to  justify  a 
reduction  in  WARN  penalties.  Given  the  relatively  low  levels  for  existing  WARN 
penalties.  Congress  should  also  limit  the  scope  of  any  good  faith  provision  to  no  more 
than  half  the  WARN  penalty  otherwise  due. 

7.  Clarify  and  Increase  WARN  Penalties. 

The  most  significant  issue  concerning  WARN  remedies  involves  the 
calculation  of  WARN  financial  penalties  under  Section  5.  This  provision  makes 
employers  liable  to  aggrieved  employees  for  a  penalty  amount  calculated  as  back  pay 
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for  each  day  of  violation  at  the  regular  rate  of  pay,  as  well  as  any  lost  fringe  benefits, 

including  medical  costs.105    The  Act  also  permits  the  offset  of  some  employer 

payments  to  its  employees.106 

Section  5(a)  of  WARN  originated  as  Section  334  of  S.538.107    The  Senate 

report  analogizes  the   WARN  financial  penalties  with  the   liquidated  damages 

provision  of  the  Portal-to-Portal  Act.108  The  report  stated: 

Section  334  provides  for  civil  damage  actions  to  enforce  the  provisions 
of  this  Part.  For  violations  of  the  notice  provisions,  damages  are  to  be 
measured  by  the  wages  and  fringe  benefits  (including  reimbursement 
for  medical  expenses)  the  employee  would  have  received  had  the  plant 
remained  open  or  the  layoff  been  deferred  until  the  conclusions  of  the 
notice  period,  less  any  wages  or  fringe  benefits  received  from  the 
violating  employer  during  that  period.  This  is  in  effect  a  liquidated 
damages  provision,  designed  to  penalize  the  wrongdoing  employer, 
deter  future  violations,  and  facilitate  simplified  damages 
proceedings.109 

In  practice.  WARN  penalties  have  not  been  viewed  as  liquidated  damages, 

but  more  like  back  pay.  This  is  because  the  computation  period  is  expressed  in  terms 

of  days  of  work.  In  wage  and  hour  cases,  the  employer  in  all  cases  must  provide  back 

pay  to  the  injured  workers.   In  addition,  a  double  damages  provision  applies  in  case 

of  wilful  violations.     Enhanced  WARN  penalties  would  reduce  the  number  of 

employers  who  simply  chose  to  absorb  the  WARN  penalty  or  to  take  a  chance  on 

their  employees  pursuing  WARN  suits. 

vin.    CONCLUSION 

To  some  extent,  regardless  of  which  school  of  thought  regarding  employer 
compliance  with  WARN  is  correct,  the  modest  WARN  changes  recommended  here 
should  be  adopted.  If,  as  their  supporters  claim,  employers  are  widely  complying 
with  WARN  requirements,  there  is  little  to  be  lost  by  having  WARN  more  vigorously 
enforced  against  those  employers  violating  WARN.  On  the  other  hand,  if  the 
absence  of  WARN  litigation  is  a  result  of  a  lack  of  knowledge  about  WARN  and 
obstacles  to  enforcing  WARN,  then  a  reasonable  increase  in  resources  devoted  to 
WARN  enforcement  may  produce  a  substantial  improvement  in  employer  WARN 
compliance  and  some  measure  of  compensation  to  employees  deprived  of  advance 
notice  of  employment  losses. 

Mr.  Chairman,  the  UAWs  experience  with  WARN,  and  our  examination  of 
the  cases  and  studies  of  WARN  to  date,  indicates  that  WARN  has  resulted  in  a 
significant  increase  in  advance  notification  of  plant  closings  and  mass  layoffs.    We 
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believe  that  increasing  the  period  of  advance  notice,  providing  a  governmental 
enforcement  mechanism,  and  modifying  the  threshold  for  mass  layoffs  are  important 
measures  to  significantly  improve  the  protection  provided  to  workers  by  WARN. 
The  adoption  of  the  reforms  advocated  here  today  will  promote  the  advance  notice 
purposes  of  WARN  as  well  as  assisting  workers  who  will  suffer  economic  dislocation 
in  the  coming  years. 
Thank  you. 

End  Notes 
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John  Portz,  "WARN  and  the  States:  Implementation  of  the  Federal  Plant 
Closing  Law."  Paper  presented  to  the  Midwest  Political  Science  Association 
Annual  Meeting.  April  9-11,  1992  at  9.    Comparing  WARN  data  from  the 
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thirty-five  responding  states  in  his  survey  to  Bureau  of  Labor  Statistics  (BLS) 
figures  regarding  "layoff  events,"  Professor  Portz  finds  that  number  of  notices 
compared  to  layoff  events  is  suggestive  of  an  unacceptable  level  of  WARN 
compliance.  Since  the  BLS  definition  of  a  layoff"  event  is  more  expansive  than 
the  WARN  definitions  of  plant  closings  and  mass  layoffs,  Professor  Portz 
recommends  additional  research  before  more  definite  conclusions  can  be 
drawn.  Id.,  5. 

The  opponents  of  WARN  repeatedly  cited  a  study  by  Robert  R.  Nathan 
Associates,  Inc.  predicting  additional  costs  of  $1  to  S2  billion  per  year  in 
complying  with  mandatory  notice  legislation,  including  S850  million  in 
penalties.  See  Remarks  of  Senator  Hatch,  134  Cong.  Rec.  S8850  (July  6, 
1988).  There  is  no  evidence  that  employer  compliance  or  WARN  penalties 
have  reached  anything  approaching  this  exaggerated  level  of  costs. 

Portz,  supra,  note  9  at  9. 

Portz,  supra,  note  9  at  15. 


12  Id.;  see  also,  John  Portz.  "Summary  of  Survey  Results,"  Part  V,  Overall 
Assessment  and  Possible  Changes,  Northeastern  University.  Political  Science 
Department,  undated,  copy  in  possession  of  UAW.  One  commenter  surveyed 
stated,  "Most  dislocated  workers  can  not  afford  the  legal  expenses  involved  in 
pursuing  action  against  an  employer."  Id. 

13  Federation  for  Industrial  Retention  and  Renewal  "FIRR  Announces  -2nd 
Annual  'Plant  Closing  Dirty  Dozen':  America's  Most  Unwanted  Business 
Shutdowns,"  (Apnl  6,  1992);  "FIRR  Names  Its  First  Annual  'Plant  Closing 
Dirty  Dozen,'"  FIRR  News  (Spring  1991). 

14  Federation  for  Industrial  Retention  and  Renewal.  "Letter  to  General 
Accounting  Office  from  Greg  LeRoy,"  (March  1 1.  1991)(in  author's 
possession). 

15  Of  the  twenty  three  reported  cases,  thirteen  involved  a  labor  union  as  a 
plaintiff.  In  1992,  only  15.8  percent  of  the  total  workforce  was  unionized. 
"Proportion  of  Union  Members  Dropped  To  Below  16  Percent,"  BNA,  Daily 
Labor  Rpt..  A-l  (February  9,  1993). 

16  T.S.  Lough,  "WARN:  The  Rights,  Duties,  and  Obligations  of  Employers, 
Employees,  and  Unions,"  42  Labor  Law  Journal  (CCH1  285  (May  1991)  at 
294.  See  also.  Samborn,  "A  Fizzling  'Time  Bomb'."  12  National  Law  Journal  1 
(January  22,  1990). 

17  For  a  review  of  this  research,  See.  John  Portz,  "Plant  Closings,  Mass  Layoffs 
and  Advance  Notice  Laws:  Putting  the  Pieces  Together."  Paper  presented  to 
the  American  Political  Science  Association  Annual  Meeting  (Chicago,  Illinois: 
September  1992). 

18  See  Ronald  G.  Ehrenberg  and  George  H.  Jakubson.  "Advance  Notification  of 
Plant  Closing:  Does  It  Matter?"  28  Industrial  Relations  60  (Winter  1989)  at 
68.  See  also.  "Job  Loss  and  Job  Change:  Three  Studies."  41  Industrial  and 
Labor  Relations  Review  3-49  (October  1987). 

19  Id.;  Portz,  supra,  note  17  at  8. 

20  Portz.  supra,  note  17  at  7-13.  See  also,  John  Addison  and  Pedro  Portugal, 
"Advance  Notice  and  Unemployment:  New  Evidence  from  the  1988 
Displaced  Worker  Survev;'  45  Industrial  and  Labor  Relations  Review  b45-654 
(July  1992);  John  Addison,  Douglas  Fox  and  Christopher  Ruhm,  "The  Impact 
of  Advance  Notice:  A  Comment  on  a  Studv  by  Nord  and  Ting,"  45  Industrial 
and  Labor  Relations  Review  665-673  (July  1992);  Stephen  Nord  and  Yuan 
Ting,  "The  Impact  of  Advance  Notice:  A  Rejoinder."  45  Industrial  and  Labor 
Relations  Review  674-682  (Julv  1992"):  Christooher  Ruhm.  "Advance  Notice 
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and  Postdisplacement  Joblessness."  10  Journal  of  Labor  Economics  1  ( 

1992);  Stephen  Nord  and  Yuan  Ting,  "The  Impact  of  Advance  Notice  of  Plant 
Closings  on  Earnings  and  the  Probability  of  Unemployment."  44  Industrial 
and  Labor  Relations  Review  681  (July  1991). 

21  Nancy  R.  Folbre.  Julia  L.  Leighton.  and  Melissa  R.  Roderick.  "Plant  Closings 
and  Their  Regulation  In  Maine,  1971-1982,"  37  Industrial  and  Labor 
Relations  Review  185  (January  1984). 

22  Ehrenberg  and  Jakubson.  supra,  note  19  at  68. 

23  See,  "WARN  Law's  Impact  Limited,"  64  Dailv  Labor  Report  (BNA1  C-l 
(April  3,  1990).  The  article  terms  WARN's  impact  on  business  as  a  "non- 
event;"  and  Randall  Samborn,  "A  Fizzling  Time  Bomb,"'  12  National  Law 
Journal  1  (January  22,  1990).  Samborn  notes  onrv  a  dozen  cases  filed  under 
WARN  in  its  first  year. 

24  See,  for  example,  the  remarks  of  Senator  Hatch: 

So  do  not  keep  referring  to  this  as  a  simple  plant  closing 
bill  which,  in  all  equity  and  fairness,  ought  to  be  enacted. 
This  is  a  complex  plant  closing  and  layoff  bill  that  will 
interfere  with  business'  right  to  exist  and  will  stultify  the 
growth  of  business  in  this  country  and  probablv  bankrupt 
a  lot  of  business  in  this  country,  certainlv  smail 
businesses.  They  do  not  have  the  capacirv  to  fight  these 
lawsuits  that  will  rise  at  every  time.  Labor  lawvers  are 
going  to  be  the  principal  beneficiaries  of  this  legislation, 
especially  union  labor  lawyers  and  plaintiff  labor 
lawyers. 

134  Cong.   Rec.  S8456  (June   23,    1988),   Legislative    History.   207. 
Senator  Quayle  stated: 

[This  bill]  will  have  tremendous  adverse  impact  on 
litigation  and  costly  jury  trials  for  American  companies 
who  are  trying  to  lay  off  workers  in  response  to  market 
conditions.  Every  notification  for  lavoffs  will  be  an 
opportunity  to  get  money  from  the  emplover's  deep 
pockets. 

134  Cong.  Rec.  S4900  (April  27,  1988),  Legislative  History.  532. 

25  29  U.S.C.  §2101  (a)(1). 


26 
27 


5  Indiv.  Empl.  Rights  (BNA)  Cases  809  (D.Minn..  June  29.  1990). 

id.  Section  2(a)(8)  of  WARN  defines  as  a  pan-time  employee  individuals 
working  less  than  20  hours  per  week  or  for  less  than  6  of  the  previous  12 
months.  29  U.S.C.  §2101(a)(8). 

28  29  U.S.C.  §2101(a)(3)(B). 

29  5  Indiv.  Empl.  Rights  (BNA)  Cases  at  81 1-812. 
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H.  Rep  100-576,  100th  Cong.,  2d  sess.  (April  20,  1988).  Conference  Report  at 
1047;  Legislative  History.  573. 

The  final  regulations,  in  their  interpretation  of  the  threshold  for  employer 
coverage  under  Section  2(a)(1)  addressed  the  issue  in  terms  of  the  types  of 
entities  whose  employees  would  count  under  the  threshold.  Final 
Regulations.  20  C F. R.  §639.3(a)(2).  These  state : 
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Under  existing  legal  rules,  independent  contractors  and 
subsidiaries  which  are  wholly  or  partially  owned  by  a  parent 
company  are  treated  as  separate  employers  or  as  a  pan  of  the 
parent  or  contracting  company  depending  upon  the  degree  of 
their  independence  from  the  parent  Some  of  the  factors  to  be 
considered  in  making  this  determination  are  (\)  common 
ownership,  (ii)  common  directors  and/or  officers,  (iii)  de  facto 
exercise  of  control,  (iv)  unity  of  personnel  policies  emanating 
from  a  common  source,  and  (v)  the  dependency  of  operations. 

32  Local  397,  International  Union  of  Electronic,  Electrical,  Salaried,  Machine  and 
Furniture  Workers  v.  Midwest  Fasteners,  Inc.,  779  F.Supp.  788  (D.N.J.,  1992). 

33  The  Departments  comments  read: 

"The  intent  of  the  regulatory  provision  relating  to  independent 
contractors  and  subsidiaries  is  not  to  create  a  special  definition  of 
these  terms  for  WARN  purposes;  the  definition  is  intended  only  to 
summarize  existing  law  that  has  developed  under  state  corporations 
laws  and  such  statutes  as  the  NLRA,  the  Fair  Labor  Standards  Act 
(FLSA)  and  the  Employee  Retirement  Income  Security  Act  (ERISA). 
The  Department  does  not  believe  that  there  is  any  reason  to  attempt 
to  create  new  law  in  this  area,  especially  for  WARN  purposes,  when 
relevant  concepts  of  state  and  federal  law  adequately  cover  the  issue. 
Final  Regulations.  54  Fed.  Reg.  at  16045. 

m  779  F.  Supp.  at  791. 

35  Id.,  792-795. 

36  Id.,  796. 

37  Id.  Citations  omitted,  emphasis  by  court. 

38  Id. 

3*  id.,  798. 

*>  ]d.,  798-799. 

*•  id.,  800. 

42  361  U.S.  398  (1960). 

«  779  F.  Supp  at  800. 

**  id.,  800. 

45  29  U.S.C.  §2104(a)(4). 

46  6  Indiv.  Empl.  Rights  (BNA)  Cases  1640  (S.D.  Ohio,  February  8,  1991),  affd 
without  opinion.  947  F.2d  946  (6th  Cir.  1991).  The  author  acted  as  an  advisor 
to  the  lead  counsel  for  the  plaintiffs  in  Shadyside  at  the  district  court  level  and 
assisted  in  the  preparation  of  the  UAW's  brief  in  the  Court  of  Appeals. 

47  id„  1642-1646. 
■w         Id.,  1647. 

49  Id.,  1648. 

50  7  Indiv.  Empl.  Right  (BNA)  Case  673  (N.D.  Ind„  April  24,  1992. 

51  Id.,  675-676. 

52  id.,  676-677. 
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53  id.,  677-678. 

54  Id.,  678-680. 

55  ]d-,  681. 

56  id.,  681-682. 

57  id.,  682. 

58  id. 

59  Id. 

'•°  id.,  citing  Final  Regulations.  20  C.F.R.  §639.7. 

"'  Id. 

62  748  F.  Supp.  at  1291. 

63  Id. 

M  Id.,  1291-1292.  citing  Final  Regulations.  20  C.F.R.  3639.7(a)(4). 

"s  7  Indiv.  Empl.  Rights  (BNA)  Cases  619  (M.D.  Pa..  Apnl  9.  1992V 

66  id-,  619-620. 

67  id-,  620. 

68  id-,  621. 

69  S.  Rep.  No.  62.  100th  Cone.,  1st  Sess.  (June  2.  1987)  at  68-69.  Legislative 
History.  786-787. 

70  id.,  S.  Rep.  No.  62  at  24-25,  Legislative  History.  742-743. 

71  29  U.S.C.§2 16(b)  requires  the  payment  of  liquidated  damages  equivalent  to 
any  liability  for  unpaid  minimum  wages  or  ovenime  compensation,  in  the 
absence  of  relief  under  Section  11.  See  Donovan  v.  Bel-Loc  Diner,  Inc..  780 
F.2d  1 1 13,  1 1 18  n.3  (4th  Cir.  1985) 

72  Compare  29  U.S.C.§260  with  29  U.S.C.§2104(a)(4). 

73  Under  Section  11.  a  good  faith  defense  to  liquidated  damages  requires  that 
the  employer  prove  both  that  it  acted  in  good  faith  and  reasonablv.  Mireles  v. 
Frio  Foods,  Inc.,  899  F.2d  1407,  1415  (5th  Cir.  1990);  Joiner  v.  Citv  of  Macon, 
814  F.2d  1537,  1539  (11th  Cir.  1987).  Employer  action  in  the  face  of 
knowledge  of  a  potential  Fair  Labor  Standards  Act  violation  is  an  indication 
of  a  lack  of  good  faith.  Reeves  v.  International  Telephone  <£  Telegraph  Corp., 
616  F.2d  1342,  1353  (5th  Cir.  1980).  Good  faith  requires  an  honest  intent  to 
ascertain  the  requirements  of  the  statute  and  to  act  accordingly.  Dybach  v. 
Florida  Department  of  Corrections,  924  F.2d  1562.  1566-1567  (11th  Cir.  1991); 
Equal  Employment  Opportunity  Commission  v.  First  Citizens  Bank  of  Billings, 
758  F.2d  397,  403  (9th  Cir.  1985).  See  also,  the  Department  of  Labor 
regulations  defining  good  faith  and  reasonableness.  29  C.F.R.  §790.22(c) 
n.139,  incorporating  by  reference  29  C.F.R.  §790.13  to  790.16.  ('"Good  faith' 
requires  that  the  employer  have  honesty  of  intention  and  no  knowledge  of 
circumstances  which  ought  to  put  him  (sic)  upon  inquiry."  29  C.F.R. 
§790.15(a).)  While  the  employers  in  both  Shadysiae  Stamping  and  American 
Home  Products  may  have  had  subjective  good  faith,  the  courts  tailed  to 
require  any  showing  as  to  the  employer's  knowledge  or  lack  of  knowledge 
about  WARN's  requirements  and  their  efforts  to  comply  with  WARN.  Under 
Section  1 1,  the  issuance  of  a  regulation  forecloses  a  good  faith  defense  to  an 
action  taken  contrary  to  the  regulation.  See.  Joiner  v.  Citv  of  Macon,  supra, 
814F.2dat  1539. 
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74  Section  5(a)(4)  begins,  "If  an  employer  which  has  violated  this  Act...."  29 
U.S.C.§2104(a)(4). 

7*         See,  29  C.F.R.§790.22(a)  n.  137. 

76  American  Home  Products,  supra,  note  50.  7  Indiv.  Empl.  Rights  at  681. 

77  No  court  has  vet  ruled  on  the  jury  trial  question  in  a  WARN  case.  However, 
an  employer  has  a  right  to  a  jury  trial  of  a  claim  for  liquidated  damages  under 
the  Fair  Labor  Standards  Act.  See  McLaughlin  v.  Owens  Plastering  Co..  841 
F.2d  299  (9th  Cir.  1988):  Brock  v.  Superior  Care,  Inc..  840  F.2d  1054  (2nd  Cir. 
1988).  See  also.  International  Brotherhood  of  Teamsters.  Local  391  v.  Terry, 
494  U.S.  558  ( 1990)( right  to  trial  by  jury  in  duty  of  fair  representation  case). 

78  See  Texas  State  Teachers  Ass'n  v.  Garland  Independent  School  District.  489 
U.S.  782,  109  S.Ct.  1486  (1989)  at  1493  (only  in  cases  of  a  "purely  technical  or 
de  minimus"  success  can  a  party  be  denied  prevailing  party  status). 

»  Proposed  20  C.F.R.  Sec.  639.5(b)(2),  promulgated  at  53  Fed.  Reg.  49084 
(December  5.  1988). 

See,  Department  of  Labor,  Final  Rule,  "Analysis  and  Comments."  54  Fed- 
Reg,  at  p.16054-16055  (April  20,  1989). 


80 


«i  W.,  54  Fed.  Reg,  at  16408. 

82  Paroline  v.  Unisvs  Corp.,  879  F.2d  100.  114  (4th  Cir.  1989)  (J.  Wilkinson, 
dissenting)  adopted  in  Paroline  v.  Unisys  Corp.,  900  F.2d  27,28  (4th  Cir. 
1990)(en  banc). 

«  Tomei  v.  General  Motors.  194  Mich.  App.  180,  186:  486  N.W.2d  100  (1992). 

See  also.  Reserve  Mining  Company  v.  Anderson.  377  N.W.2d  494  (Minn.App. 
1985). 

84  See,  e.g.  Ford  Motor  Co.  v.  EEOC,  458  U.S.  219.  241  ( 1982). 

85  See,  Antonette  Shelby  and  Jo  Evelyn  Marshall  vs.  William  G.  Gaddy,  Director, 
Arkansas  Court  of  Appeals  No.  E-92-81  (appeal  pending). 

86  "California  Governor  Vetoes  UI  Rill."  Daily  Labor  Report  (October  3,  1991) 
p.  A- 16. 

87  California  Dept.  of  Human  Resources  v.  Java,  402  U.S.  12 1  ( 197 1 ). 

88  S.Rep.  100-62.  100th  Cong.,  1st  Sess.  (June  2,  1987)  at  24-25. 

89  Office  of  Technology  Assistance,  supra,  note  28. 

90  H.R.  1616,  99th  Cong.,  1st  Sess.,  reprinted  in  Committee  on  Education  and 
Labor,  Subcommittees  on  Labor-Management  Relations  and  on  Employment 
Opportunities.  Hearing  on  H.R.  1616,  Labor-Management  Notification  and 
Consultation  Act  of  1985.  Serial  No.  22  (May  15.  1985)  at  2-13. 

91  H.R.  5040.  96th  Cong.,  2d  Sess.,  reprinted  in  Committee  on  Education  and 
Labor,  Subcommittees  on  Employment  Opportunities  and  on  Labor- 
Management  Relations.  Joint  Hearing  on  H.R.  5040.  National  Employment 
Priorities  Act,  (January  18,  1980),  5-65. 

92  "Field  Hearings  On  H.R.  3878,"  Committee  On  Education  and  Labor,  U.S. 
House  of  Representatives  Serial  102-109  (January  17.  March  28.  March  30, 
1992)  at  118. 

«         29  U.S.C.  §21 1(a),  216.  and  217. 
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29  U.S.C.  §2104(a)(3). 

Federation  for  Industrial  Retention  and  Renewal,  "2nd  Annual  Dirty  Dozen." 

29U.S.C.§2102(d). 

Conference  Report,  1050,  Legislative  History,  576. 

United  Electrical  Workers  v.  Maxim,  5  Indiv.  Empl.  Rights  (BNA)  Cases  629 
(D.Mass.  1990);  Shadvside  Stamping,  supra,  6  Indiv.~Empl.  Rights  (BNA) 
Cases  1640. 

29  U.S.C.  §2102(d). 

29  U.S.C.  §2 104(a)(4). 

29  U.S.C.  §2104(a)(l),  (2)(B),  (2)(C),  and  (3). 

Final  Regulations,  20  C.F.R.  §639.7(b). 

Id.,  20  C.F.R.  §639.7(3). 

Id.,  20  C.F.R.  §639.7(4). 

29U.S.C.§2104(a)(l). 

29  U.S.C.  §2104(a)(2). 

S.Rep.  62,  100th  Cong.,  1st  Sess.  (June  2,  1987)  at  68, 1  legislative  History.  786. 

29  U.S.C.  §251-262. 

S.  Rep.  100-62.  supra,  24,  Legislative  History.  742. 
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March  5,  1993 


Honorable  Howard  M.  Melzenbaum 
Chairman,  Subcommittee  on  Labor 
Committee  on  Labor  and  Human  Resources 
United  States  Senate 
608  Hart  Senate  Office  Building 
Washington  DC  20510-6300 

Dear  Mr.  Chairman: 


In  connection  with  your  recent  hearings  on  the  1988  WARN  law  which  requires 
advance  notice  of  plant  closings,  I  want  to  assure  you  of  the  strong  support  of  the  AFL- 
CIO  for  your  continuing  efforts  to  monitor  and  to  improve  this  law. 
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Dislocated  workers  who  get  advance  notice  and  early  adjustment  assistance  get  new 
jobs  sooner  and  earn  more  than  they  would  have  without  such  early  intervention.  It  is 
vitally  important  therefore  that  employers  give  their  workers  fair  and  adequate  warning 
of  layoffs  so  workers  and  their  unions  can  plan  for  the  transition  and  minimize  hardship 
and  adverse  effects. 

The  report  and  testimony  from  the  General  Accounting  Office  on  February  23,  1993 
clearly  establish  that  many  layoffs  are  excluded  from  the  notice  requirement,  mainly 
because  of  the  requirement  that  the  layoff  affect  one-third  of  the  workforce  or  500  or  more 
workers. 

The  GAO  report  also  reveals  that  many  employers  who  should  have  given  advance 
notice  of  layoffs  did  not  do  so,  and  a  substantial  portion  of  the  employers  who  did  give 
advance  notice  did  not  give  the  required  60  days  notice. 

Better  enforcement  of  WARN  is  urgently  needed.  Civil  lawsuits-the  only 
enforcement  method  now  available  to  workers,  unions,  and  local  communities-are  a  poor 
way  to  enforce  the  WARN  law  advance  notice  requirement.  The  costs  and  uncertainty  and 
relatively  low  payoff  from  lawsuits  discourage  too  many  aggrieved  workers  and  local 
communities  from  filing  lawsuits. 

A  key  reform  we  urge  your  subcommittee  to  consider  is  to  give  the  U.S.  Department 
of  Labor  a  WARN  enforcement  role  similar  to  its  enforcement  of  the  Fair  Labor  Standards 
Act  We  urge  that  DOL  expand  public  information  efforts  to  give  workers  more  and  better 
knowledge  about  WARN  (with  such  DOL  approaches  as  requiring  workplace  bulletin  board 
postings  of  WARN  rules  and  setting  up  DOL  toll  free  numbers  where  workers  can  get  help 
on  WARN  issues). 

Other  key  reforms  should  expand  coverage  by  reducing  the  number  of  workers 
required  for  WARN  coverage  from  100  to  50  and  by  cutting  the  layoff  threshold  to  10 
percent  of  the  workforce  or  100  or  more  laid-off  workers  (instead  of  the  current  one-third 
or  500-plus  threshold  which  excludes  huge  numbers  of  laid-off  workers  from  WARN 
requirements). 

We  also  urge  your  subcommittee  to  modify  the  definition  of  a  mass  layoff  to  cover 
more  effectively  multiple-site  employers  and  employers  who  by  accident  or  design  stretch 
out  layoffs  over  a  long  period  and,  thereby,  avoid  their  WARN  responsibilities. 

We  are  concerned  about  needs  for  tightening  or  correcting  "good  faith"  loopholes; 
eliminating  the  possibility  of  cutting  an  employer's  backpay  liability  by  the  amount  of 
collectively  bargained  severance  pay  or  by  the  amount  of  unemployment  compensation 
payments;  and  more  effective  requirements  and  penalties  to  assure  compliance  with  the 
existing  obligation  for  notification  of  layoffs  to  the  local  community  and  to  the  state  "rapid 
response  unit"  to  assure  prompt  dislocated  worker  assistance. 

Also  your  subcommittee  may  wish  to  consider  proposals  for  a  longer  advance  notice 
period  so  that  workers  and  unions  and  local  communities  can  have  more  opportunities  to 
prepare  more  effective  adjustment  programs  and  to  find  new  jobs. 

Mr.  Chairman,  I  respectfully  request  that  this  letter  be  included  in  your  record  of 
hearings  on  WARN.  We  appreciate  your  leadership  on  WARN.  The  AFL-CIO  looks 
forward  to  working  with  you  further  on  this  issue. 

Sincerely, 

■  )  y 

•<   £fi>y   •'.    '  V 

Rudy  Oswald,  Director 
Economic  Research  Department 
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Statement  of  The  United  States  Shoe  Corporation 

The  United  States  Shoe  Corporation  (hereinafter  "U.S.  Shoe"  or  "Company") 
thanks  the  Chairman  for  this  opportunity  to  comment  on  the  record  on  the 
testimony  during  the  February  23,  1993  hearings  on  the  WARN  Act.   Specifically, 
the  Company  wishes  to  provide  the  Chairman  and  the  Senate  with  the  complete 
facts  regarding  information  generated  by  your  hearings  on  the  closure  of  our 
Ripley,  Ohio  plant  operations  and  its  effect  on  one  of  our  associates  who 
appeared  as  a  witness  at  the  hearings. 

U.S.  Shoe  has  been  in  business  since  1931.   It  owns  and  operates  eight  shoe 
manufacturing  plants  in  Ohio,  Kentucky,  and  Indiana.   Due  to  a  variety  of 
factors,  not  the  least  of  which  is  the  state  of  the  economy,  the  number  of 
plants  has  been  reduced  from  fourteen  in  1978  to  eight  in  1993.   Because  the 
Company  is  aware  of  the  impact  a  plant  closing  may  have  in  a  small  town  with 
few  employers,  great  effort  is  made  to  assist  employees  in  making  the 
adjustment  from  employed  status  and  obtaining  the  tools,  and  in  some  cases 
training,  to  find  new  employment. 

The  plant  closing  was  announced  on  October  12,  1992.   The  Company  had 
experienced  a  decline  in  sales  of  shoes  of  the  type  manufactured  at  the  Ripley 
plant.   U.S.  Shoe  does  not  project  an  increase  in  manufactured  pair  count  for 
1993.   The  Company's  domestic  footwear  businesses  have  traditionally  been  run 
on  an  independent  basis,  and  in  some  cases  in  competition  with  each  other.   By 
consolidating  production  at  the  remaining  domestic  plants,  the  Company  expects 
to  improve  efficiencies,  identify  distinct  market  niches,  and  rationalize 
pricing  structure. 

In  preparation  for  the  closing  and  resulting  anticipated  job  loss,  the  Company 
took  the  following  steps  to  aid  its  associates  in  seeking  re-employment  while 
adjusting  financially  in  the  interim: 

1)  A  team  of  company-trained  human  resource  personnel  met  individually  with 
each  affected  associate  to  explain  the  closing,  benefits  and  options 
available,  and  to  answer  any  questions  relevant  to  the  closing's  impact 
on  workers.  Meetings  were  scheduled  so  as  to  allow  up  to  thirty  minutes 
for  each  associate. 

2)  All  associates  at  the  Ripley  plant  were  offered  the  opportunity  to 
transfer  to  one  of  three  other  plant  locations,  as  openings  occur. 

3)  Vacation  and  holiday  pay  were  awarded  through  the  end  of  the  year. 

4)  At  the  time  of  plant  closing,  associates  were  given  the  option  of 
termination  with  immediate  payment  of  severance  pay  based  on  years  of 
service,  or  establishment  of  layoff  status  with  severance  to  be  paid  at 
termination,  anticipated  to  be  six  months  from  layoff  date.   Layoff 
status,  if  elected,  allowed  for  continuation  of  health  care  benefits 
until  the  termination  date. 

5)  The  transition  team  worked  directly  and  immediately  with  the  Ohio  Bureau 
of  Employment  Services  Rapid  Response  Unit  and  established  a  Worker 
Adjustment  Committee  to  assist  in  coordinating  re-employment  activities. 
U.S.  Shoe  provided  facilities,  personnel,  and  other  available  resources 
to  the  Committee.   As  a  result  of  the  coordinated  effort,  the  following 
was  accomplished  within  the  first  few  weeks  after  plant  closing 
notification : 


A  job  opportunity/training  fair  was  held  at  the  plant 

Advertisements  were  placed  in  local  newspapers  to  advertise 
the  availability  and  job  skills  of  Company  associates. 

On-site  registration  for  all  associates  for  unemployment 
benefits  was  made  available. 
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•  Weekly  update  bulletins  were  issued  to  associates  to  provide 
timely  notice  of  activities  designed  to  facilitate  re- 
training or  re-employment . 

•  An  information  resource  center  was  established  at  the  plant 
to  provide  business  cards  of  possible  leads,  brochures 
describing  schooling  opportunities,  and  job  opening  notices. 

6)  On  behalf  of  associates,  the  Company  applied  for  and  received 
certification  for  trade  readjustment  assistance. 

7)  U.S.  Shoe  provides  financial  support  for  the  Two/Ten  Foundation,  a  non- 
profit organization  of  shoe  manufacturers  and  workers.   The  Foundation's 
purpose  is  to  provide  assistance  to  displaced  workers  in  the  shoe 
industry.   As  a  result  of  U.S.  Shoe's  prior  involvement.  Foundation 
representatives  held  seminars  at  the  Ripley  plant  to  assist  associates  in 
resume  drafting,  interviewing  techniques,  and  financial  assistance 
programs . 

8)  Associates  with  at  least  fifteen  years  pension  credit  who  were  within 
twelve  or  fewer  months  of  their  sixtieth  birthday  were  given  extended 
layoff  until  that  birthday. 

9)  Prorated  profit  sharing  distributions  were  granted  to  all  eligible 
associates . 

10)    The  Company  assisted  in  the  formation  of  the  Ripley  Shoeworker's 

Association,  an  organization  which  also  includes  local  business  and 
religious  leaders,  to  provide  ongoing  assistance  to  associates  in  the 
form  of  advisement  regarding  job  openings  and  available  social  programs. 

In  addition,  the  Company  has  tempered  the  sudden  loss  of  revenue  to  the  City  of 
Ripley  by  providing: 

1)  A  lump-sum  payment  of  the  full  1993  rent  for  the  city-owned 
building  which  housed  plant  operations, 

2)  Quarterly  payments  to  be  made  in  1993  totaling  $54,000  to  replace 
anticipated  payroll  tax  revenue,  and 

3)  An  offer  of  up  to  $50,000  to  the  City  for  improvements  to  the 
former  plant  which  will  aid  in  attracting  a  replacement  employer. 

Clearly  the  above  actions,  taken  in  their  entirety,  are  not  indicative  of  a 
company  which  shows  little  or  no  concern  for  its  employees.  The  additional 
effort  and  expense  undertaken  by  U.S.  Shoe  go  beyond  legislated  obligations. 

We  commend  the  former  U.S.  Shoe  employee  who  provided  testimony  at  the  February 
23  Senate  Labor  Subcommittee  hearings  for  her  accurate  verification  that  U.S. 
Shoe  complied  with  the  60  day  WARN  notice  requirements.   However,  the  Company 
is  compelled  to  rectify  three  misconceptions. 

The  witness  testified  that  she  has  never  received  her  severance  pay,  to  be  paid 
at  termination.   She  has  not  received  it  because  her  anticipated  termination 
date  is  to  be  June  18,  1993.   Until  that  time,  she  is  on  layoff  status  and  is 
therefore  eligible  to  continue  receiving  health  care  benefits.   Upon  termina- 
tion, 3he  will  be  paid  the  accumulated  severance  pay. 

Additionally,  the  witness  stated  that  she  believed  that,  absent  the  statutory 
requirement,  U.S.  Shoe  would  not  have  provided  advance  notice  of  the  closing. 
Although  she  is  entitled  to  speculate,  the  Company's  actions  in  excess  of  that 
required  by  law  belies  the  likelihood  that  it  would  not  have  provided  adequate 
notice.   The  Company  is  compelled  to  state  for  the  record  that  the  witness's 
perception  is  inaccurate. 

Finally,  the  witness  speculated  that  it  was  her  perception  that  jobs  from  the 
Ripley  plant  were  sent  to  Honduras.   Allegations  that  the  jobs  displaced  in 
Ripley  will  go  to  the  Caribbean  Basin  are  not  correct.   The  Company  expects  to 


141 

hire  up  to  100  workers  at  its  other  domestic  manufacturing  operations  in  order 
to  meet  1993  production  expectations.   U.S.  Shoe  has  manufactured  components 
(uppers)  in  the  Dominican  Republic  since  1990  and  has  recently  opened  a  similar 
component  factory  in  Honduras.   No  shoes  are  assembled  in  those  plants.   By 
bringing  the  components  back  into  the  United  States  to  be  assembled  and 
finished,  the  Company  has  learned  that  it  can  support  domestic  employment  and 
provide  a  high-quality  product  at  a  competitive  price. 

In  summary,  the  Company  took  all  reasonable  measures  to  assist  laid-off  and 
terminated  associates  in  easing  the  transition  to  other  employment  or 
retraining.   U.S.  Shoe,  like  other  American  businesses,  is  being  encouraged  by 
the  new  administration  and  by  Congress  to  become  competitive  in  a  global 
market.   The  measures  taken  to  reorganize  manufacturing  are  an  attempt  to  both 
save  Company  jobs  in  the  long  term  and  improve  shareholder  return.   Only  by 
accomplishing  those  goals  can  the  American  economy  move  forward. 

State  or  New  York 
Department  of  Labor 

Governor  W    Averell  Marriman 

Stale  Office  Building  Campus 

Albany    Mew  York  122*0 

March  29,  1993 


Mr.  Gary  D.  Slaiman 

Chief  Counsel  and  Staff  Director 

Labor  Subcommittee 

Senate  Committee  on  Labor  and  Human  Resources 

608  Hart  Senate  Office  Building 

Washington,  D.  C.   20510 

Dear  Mr.  Slaiman: 

It  was  a  pleasure  meeting  with  you  on  March  3,  1993.   In  response  to 
your  request  for  additional  information  on  a  number  of  labor-related  issues,  I 
have  enclosed  the  following  materials: 

•  NYS  Experience  with  WARN  Legislation-Overall,  compliance  of  liable 
NYS  firms  abiding  by  the  WARN  Act  is  in  the  range  of  66%  -  75%.   A 
list  of  recommendations  to  improve  WARN  is  included  for  your 
review. 

•  ERISA  Preemption--As  I  discussed,  New  York  State's  prevailing  wage 
laws  and  apprenticeship  standards  have  become  a  target  by  various 
contractors  who  are  mounting  ERISA-preemption  challenges  to  these 
laws  and  rules.    A  document  highlighting  recent  New  York  cases  is 
enclosed. 

•  Labor/Management  Initiatives—Two  years  ago,  New  York  State  created 
the  Excelsior  Award  Program,  which  honors  public,  private  and 
educational  entities  that  demonstrate  a  commitment  to  quality  products 
and  services,  a  quality  workforce,  and  cooperative  labor-management 
relations.   The  application  process  that  entities  go  through  is  as  much  an 
award  as  the  actual  award  itself.     I  have  attached  background  materials 
on  this  program,  in  addition  to  a  synopsis  of  the  grants  that  have  been 
awarded  over  the  last  two  years  to  organizations  under  New  York's 
Statewide  Labor-Management  Committee. 
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•  Striker  Replacement-In  response  to  your  inquiry  about  firms  that  hired 
replacement  workers  during  labor  disputes,  enclosed  is  a  summary  of 
several  incidents  where  this  occurred.   This  is  not  an  exhaustive  list, 
however  it  includes  some  of  the  more  controversial  labor  disputes. 

I  have  also  enclosed  a  copy  of  a  six  and  one-half  minute  videotape 
which  highlights  our  Community  Service  Centers.    As  I  mentioned  in  our 
meeting,  over  the  last  five  years,  New  York  State  has  been  converting  our 
employment  and  unemployment  offices  to  one-stop  offices  that  include  all  of 
our  services,  in  addition  to  ancillary  services  from  other  local,  state  and 
community-based  organizations.   We  have  opened  43  offices  statewide  and  by 
1995,  will  have  all  of  our  89  offices  converted  to  these  Centers.   I  would  be 
happy  to  arrange  for  you  to  tour  one  of  our  offices  in  New  York  City. 

If  you  should  have  any  question  on  any  of  the  enclosed  materials,  or  if 
you  would  like  additional  materials  on  other  labor-related  issues,  please  feel 
free  to  contact  me.   I  appreciate  you  taking  the  time  to  meet  with  us. 

Sincerely, 


John  F.  Hudacs 


New  York  State  Experience 

with 

WARN  Legislation 

New  York  State  WARN  Activity  (February  1989  through  February  1993): 
Since  the  inception  of  WARN  reporting: 

•  648  notices  have  been  filed  with  NYSDOL,  affecting 

•  119,572  workers. 

•  Manufacturing  losses  have  lead  all  other  sectors  every  year.   In  PY  1989 
and  1991,  manufacturing  losses  accounted  for  approximately  36%  of  the 
dislocations.   PY  1990  yielded  increases  in  both  numbers  of  notices  -  180  - 
and  number  affected  -  31,902.  The  most  significant  number  of 
reductions,  52%,  occurred  in  manufacturing. 

•  New  York  City  has  accounted  for  the  majority  of  WARN  notices  in 
New  York  State. 

WARN  Compliance  Projections 

Based  on  the  data  that  the  Department  collects,  there  are  two  primary 
mechanisms  by  which  we  might  ascertain  WARN  compliance:    1)  evaluation 
of  claims  filed  and,  2)  overall  employment  loss  that  is  extrapolated  from  the 
quarterly  unemployment  insurance  tax  reports.   Overall,  compliance  of  liable 
NYS  firms  abiding  by  the  Federal  WARN  Act  is  in  the  range  of  66  -  75%. 
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Specifically,  the  most  recent  data  (1990)  for  which  evaluation  of 
WARN  compliance  in  New  York  State  was  assessed  shows: 

•  On  the  basis  of  claims  filed  during  1990,  approximately  34%  of 
businesses,  to  which  WARN  was  applicable,  did  not  file  notices*;  and, 

•  On  the  basis  of  UI  tax  reports,  it  is  estimated  that  approximately  26%  of 
businesses  did  not  provide  WARN  notification*. 

A  recent  Government  Accounting  Office  (GAO)  report  on  the  WARN 
Program  in  11  states,  including  NYS,  found  that  54  percent  of  the  employers 
did  not  provide  state  dislocated  worker  units  with  advance  notice  of  layoffs. 
In  addition,  the  GAO  study  found  that  a  nationwide  sample  of  397  randomly 
selected  notices  filed  by  employers  showed  that  abut  29  percent  provided 
workers  less  than  60  days'  notice  without  citing  a  valid  exception 

*   These  figures  are  estimates  and  do  not  represent  definitive  statistics. 


Recommendations  to  Improve  WARN 
New  York  State 


1.  Eliminate  Complexity.    Although  the  current  law  generally  applies  to 
employers  with  100  or  more  employees,  the  requirement  to  file  is  based  on 
circumstances  specifically  defined  in  the  law  that  tend  to  complicate  it  (i.e.,  a 
plant  closing  is  defined  as  a  shutdown  that  results  in  the  loss  of  employment 
for  50  or  more  employees  during  a  30  day  period,  and  a  substantial  lay  off 
occurs  when  there  is  a  loss  of  employment  of  at  least  one-third  the  workforce, 
representing  at  least  50  employees  during  a  30  day  period). 

Recommendation:   Provisions  of  the  law  should  be  made  simple, 
straightforward  and  all-inclusive.   It  should  apply  to  all  companies  that  meet 
the  threshold,  defined  in  law,  of  the  designated  number  of  full-time, 
permanent  employees. 

2.  Establish  Responsibility  for  Compliance  Monitoring.  There  are  no 
provisions  under  the  current  law  for  oversight  and  enforcement. 

Recommendation:   To  ensure  the  effectiveness  of  the  WARN  Act,  as  well  as 
compliance,  responsibility  for  oversight  must  be  established.    We  recommend 
that  the  U.S.  Department  of  Labor  be  designated  as  the  responsible  Federal 
agency,  and  they  further  be  given  the  discretion  to  designate  states'  as  their 
agents  to  monitor  compliance  and  initiate  proper  legal  action  against 
violators. 

3.  Provide  for  compliance  sanctions  and/or  incentives.   Under  the  current 
law,  aggrieved  parties,  that  include  workers,  groups  of  workers,  bargaining 
agents,  or  units  of  general  local  government  have  only  one  recourse-that  is 
to  file  individual  or  class  action  suits  in  U.  S.  District  Courts.   These 
provisions  represent  a  disincentive  to  pursue  non-compliance,  that  are 
compounded  by  the  minimal  penalties  that  may  be  imposed. 
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Recommendation:    We  recommend  one  of  two  options  to  strengthen 
compliance  with  the  law,  a  stick  or  a  carrot.   The  stick  would  be  increased 
penalties,  although  it  could  be  legitimately  be  argued  that  this  might  not  be  an 
appropriate  or  effective  tool  to  use  against  an  employer  whose  business  is  at 
risk.    The  alternative  might  be  economic  development  and/or  training 
incentives  to  encourage  filing  of  WARN  notices. 

4.   Mandate  Cooperation.  The  law  provides  for  Rapid  Response  services  to 
assist  employees  to  transition.    This  requires  information  on  employees,  such 
as  job  category  and  rate  of  pay,  as  well  as  access.  There  are  instances  in  which 
Rapid  Response  is  impeded  as  a  result  of  non-cooperation  from  employers, 
who  many  times  cite  confidentiality  reasons  (especially  in  defense  industries). 


Recomm 

law  to  require 


endation:    We  recommend  that  provisions  be  incorporated  into  the 
•quire  cooperation  with  State  Rapid  Response  efforts. 


Senator  Metzenbaum.  The  subcommittee  stands  in  recess. 
[Whereupon,  at  11:55  a.m.,  the  subcommittee  adjourned.] 
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